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WOUKMEX'S COMPENSATION DISTRICTS. 



Diatrict No. 1. PhilaOelpkia, Bucks, Chester, Delaware and Mont- 
gomerj' Counties. Referees: Warren C. Graham, 
Charles W, Rosier, North American Building, Broad 
and Sansoni Streets, Philadelphia. 

District No. 2. Berks, Schuylkill, Lehigh, Carbon and Northampton 
'Counties, Referee: Thomas C. Seidel. Ulmer Build- 
ing, 207 North Center Street, Pottsville. 

District No. 3. Lackawanna, Luzerne, Wayne, Susquehanna, Pike, 
Monroe and Wyoming Counties. Referee: Geoi^ 
W. Beeiner, Union National Bank Building, Lacka 
wanna and Washington Avenues, Scranton. 

District No. 4. Lebanon, Dauphin, Lancaster, York, Adams, Frank- 
lin, Cumberland, Juniata, Perry and Fulton Coun- 
ties. Referee: Chester W. Cummings, Woolwbrth 
Ruilding, Grant and Queen Streets, Lancaster. 

District No. 5. Montour, Columbia, Sullivan, Bradford, Potter, 
Tioga, Northumberland, Lycoming, Union, Snyder, 
Mifflin, Clinton, Centre and Cameron Counties. 
Referee: W. W. Champion, First National Bank 
Building, 21 West Third Street, Williamsport. 

District No. 6. Huntingdon, Bedford, Somerset, Blair, Cambria, 
Indiana, Jefferson and Clearfield Counties. Referee: 
Jacob Snyder, Commerce Building, 1434-36 Eleventh 
Avenue, Altoona. 

District No. 7. Erie, Warren, Mercer, Crawford, McKean, Elk, For- 
est, Clarion, Venango and Armstrong Counties. 
Referee: G. Scott Smith, Kane Trust & Savings Co. 
Building, 87 Main Street, Kane. 

District No. 8. Allegheny, Fayette, Westmoreland, Greene, Butler, 
Ijawrence, Washington and Beaver Counties. Bef- 
ereest L. E. Christley, Harry B. Henderson, Hartje 
Building, Wood Street and First Avenue, Pitts- 
burgh. 
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This volume contains the official reports of cases 
decided by the Workmen's Compensation Board of 
Pennsylvania from January 1, 1918, to December 31, 
1918, inclusive. 
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Mulvehill v. Maryland Coal Co. of Pennsylvania. 
(4 Dept. Reports 165). 

Gratuitous contributicins to a family where father earns $110 per month does 
not constitute dependency of parenta. 

Claimant not represented. 

Defendant represented by Edward B. Oreighton, Philadelphia. 

OPINION BY MACKEY, Chairman— January 22, 1918. 

Although the agreed facts indicate that the deceased son made 
gratuitous contributions to the common purse of the family there is 
no stipulation of fact that would indicate that his parents were 
either wholly or partially dependent upon such contributions. The 
father is but 47 years of age in normal health and earning aboot 
fllO per month. His household consists of his wife, a son aged 28, 
and a daughter aged 18. 

We, therefore, find from the agreed facts that there was no 
dependency upon the deceased son on the part of the parents at the 
time of the accident which caused bis death. Compensation is 
accordingly disallowed. 



Betner v. Gluck. 

(4 Dept. Reports 217). 

Termination of eompennalion. 

No employer or insurer has the right to stop the payments of eompensatioii untO 
he has folly complied with the proviBions of the Act and the rales of the Board, '' 
which require, as a prerequiaite, the filing of a petition for modification, termins' 
ttoa or review. 

Claimant represented by William J. Patton, Greencastle. 
Defendant represented by Maurice S. Sloan, Philadelphia. 

OPINION BY COMMISSIONER LEECH— January 26, 1918. 

This is a petition for review of Compensation Agreement No. 5566, 
entered into by the parties March 31, Ifllfi, and duly approved by 
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the Board April 12, 1916. The petition set forth as ground for the 
review that the said agreement was based upon a mistake in fact, 
to wit: that "Huseel Betner. the above named employe, is not sufEer- 
ing from injury alleged in employer's report, but from disease which 
existed prior to the date of the alleged injury." 

The said agreement set forth, inter aUa, that at noon on Wednes- 
day, March 8, 1916, whilst the claimant was removing har- 
ness a mule belonging to the employer kicked him in the 
stomach, causing the disability complained of, and tliat the average 
weekly wages of the employe at tlie time of the accident were |5, 
and_that the weekly compensatibn agreed upon was the minimum, 
to wit: |5. 

On October 17, 1916, the defendant presented a petition setting 
forth that the employe had refused to submit himself for a physical 
examination and asking the Board to make an order directing the 
said employe to do so, which order was made by the Board. 

On December 21, 1916, the parties appeared before the Referee, 
B. K, Baylor, and the employe being called and sworn, testified 
that he had never been requested by his employer, or anyone for 
him, to submit to physical examination; that he bad never refused 
to submit himself for such examination; that he was willing at that 
time and had always been willing to do so. 

The claimant was directed to submit himself for examination to 
T>r. J. n. Greenawalt, who was appointed by the Board as an im- 
partial physician to make such examination. 

A hearing was held in this case before the Workmen's Compensa- 
tion Board, October 30, 1917, at the Board room in the Masonic 
Temple, Harrisburg, at which time and place William R. Davison, 
Esq., Greencastle, Pa., appeared for the employer and insurance 
carrier; William J. Patton, Esq., Greencastle, Pa., appeared for 
the employe. 

The medical testimony taken in this case was unusually clear 
and convincing, and established the following facts; 

1. That on March 8, 1916, at the noon hour, whilst the claimant 
was engaged in the course of his employment as a driver of a team 
of mules for Harry Gluck, he was kicked in the abdomen by a vic- 
ious mule, and that shortly thereafter, on the same day, he was 
taken home totally disabled, and so continued totally disabled until 
the date of his death, August 18, 1917. 

2. That prior to the accident, the claimant had been in good 
health and was doing a man's work up to the moment when he was 
kicked by the mule. 

3. That the claimant had been suffering from a general tubercular 
condition at the time of the accident, and for some time prior 
thereto. 
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i. That all of the i^78icians, incltidiDg the one called by the 
petitioner, agree that the injury caused by the kick in the abdcHnen 
by the mule lit up, accelerated, or aggravated any tubercular condi- 
tion, and hastened the deatU of the claimant. 

5. The testimony of Dr. Greenawalt, appointed by the Board as 
an impartial physician to make the examination in this case, showed 
that he was thoroughly competent, and stated as the result of a 
thorough examination of the claimant that the tubercular mass 
found in the abdominal cavity was produced by violence. 

The Board therefore finds as a fact that the accident in this case 
was one of the contributing causes tt> the disability of the claimant, 
and that it occurred in the course of his employment. 

The Board therefore ratifies the agreement entered into in this 
case and orders and directs the defendent to comply with its terms, 
including the payment of the costs as taxed in this case. 

It appears from the testimony of the claimant that he had re- 
ceived compensation up to some time in July, 1916, the inference be- 
ing that the defendant had, without any reason or justification, 
ceased to make the payments of compensation at that time, although 
the agreement entered into had not been modified or terminated, nor 
had a petition for such modification or termination or review been 
filed by the defendant. 

No employer or insurer has any right to stop payment of com- 
pensation until he has fully complied with the provisions of the 
Act and the rules of the Board. 



*Koch V, Philadelphia & Reading Railway Co. 

(4 Dept. Reports, 3(J0). 

Burden of proof — When employer offers as a defense that the employe maa engaged 
in inter-gtate commerce tehen injured. 

If an employer sets up the defense that the deceased emplaye was engaged in 
inter-state commerce when killed, he assumes the burdcD of proof, and must show 
that fact by clear and satisfactory evidence. 

Appellant represented by George Gowan Parry, Philadelphia. 
Appellee not represented. 

OPINION BY MACKEY, Chairman— February 7, 1918. 

Hearing de novo before Chaimian Mackey and Commissioner 
Scott, January 15, 1918 at Beading. 

*See page 408. Oaaea Appealed to Courts. 
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FINDINGS OF FACT. 

1. The claimant, Mary A. Koch, is the widow of Cornelius Koch, 
who was killed at the Franklin Street crossing of the Philadelphia 
& Beading Railway Co. in the city of Reading on March 13, 1916, 
between 12 and 1 A. M. 

2. That the dependents of the deceased are Mary A. Koch, widow, 
Judd Whitman, a grandson, born April 9, 1907, and Stewart Whit- 
man, also a grandson, bom June 4, 1907, the deceased standing in 
loco parentis to both of the said grandchildren. 

3. The said Cornelius Koch' was an employe of the Phi}adelphia 
& Reading By. Co. and met his death in the discbarge of his duties 
as snch an employe while on the premises of the defendant. 

4. The said Cornelius Koch was employed as a crossing watch- 
man for the defendant at a point where its tracks crossed Seventh 
and Franklin Streets in the city of Heading. 

5. That the duties of the said defendant as a flagman were to 
warn the public as to the approach of trains which sometimes were 
intra-state and at others inter-state, and also to keep the tracks 
clear of foot passengers and vehicles in order that both intrastate 
and inter-state commerce could be expedited by the said train. The 
uncontradicted statement of the claim petition as to the cause of 
the accident is as follows: "Decedent was flagging a freight train 
going north. A shifting engine was sent south on another track 
for a short distance, then came back on same track, caught and 
killed decedent." 

6. When this case was heard by the Referee, there being no ans- 
wer iiled, the statements of the claim petition were taken to be 
true without proof. Subsequently upon certain suggestions by the 
defendant's counsel a hearing de novo was granted in order that he 
might prove if possible, that both the defendant and the deceased 
were engaged in inter-state commerce at the time of the accident 
which caused the death. Therefore, we only have the statements 
of the claim petition as to the details surrounding tbis accident, 
and we find that the defendant has not clearly and undisputably 
met the burden of proof thrown upon it, when it set up that the 
claimant and itself were engaged in inter-state commerce at the 
time of this accident. 

We find that this fact has not been proved and that we have no evi- 
dence upon which we can base a finding that the claimant and de- 
fendant were thus engaged. 

7 The burial expenses amounted to $147, no part of which has 
as yet been paid by the defendant. Tlie weekly wages of the decedent 
at the time of the accident were fll. 
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CONCLUSIONS OF LAW. 
Under the above recited facts the claimant is entitled to an 
award under the Workmen's Compensation Act of 1915. 



AWAED. 
It is hereb; ordered that the defendant The Philadelphia & Bead- 
ing Ry. Co. pay to Mary A. Koch, widow — the claimant of the 
defendant Cornelius Koch 50% of $11, per week or $5.50 per week 
from March 13, 1916 to April 9, 1920 ; Ipom AprU 9, 1920 to April 20, 
1921, compensation at the rate of 45^ of $11, per week; from 
December 20, 1921 to June 4, 1923, to the guardian of Stewart 
Wiiitman the grandson of the decedent Cornelius Koch 15% of $11, 
per week or $1.65 per week. It is also ordered that the defendant 
pay $100 for the last burial and sickness of the deceased. 



DISCUSSION. 
In this case theie is no doubt but that the Philadelphia & Read- 
ing Ry. Co., the defendant, operates a railroad that extends across 
the State of Pennsylvania into another State and it is also an as- 
sured fact that the said defendant is very frequently engaged in 
inter-atate commerce in that its trains carry commodities from other 
states into Pennsylvania or from our State into other States. It 
is also an admitted fact that the deceased was engaged as a flag- 
man in order to warn the public of the approach of trains and there- 
by not only to protect the traveling public from injury but also 
to maintain a clear and -unimpeded track so that the defendant 
could expeditiously carry on both intra-state and inter-state trafBc. 
It has Wen held, however, that an employe thus engaged cannot be 
said to be an employe engaged exclusively in inter-state commerce 
for in Hench v. Pennsylvania R. R^, 246 Pa. 9, Mr. Justice Blkln 
said: 

"If the mere fact that a railroad may be nsed at 
times, frequently or otherwise, for interstate commerce 
transportation, fixes the status of all its employes as 
being engaged in interstate commerce within ttie mean- 
ing of the Acts of Congress, without reference to the 
duties they were performing at the time of the injury, 
it would follow that all such employes no matter how 
incidentally or remotely their duties had to do with in- 
ter-state commerce generally, or what kind of commerce 
they were engaged in when injured, would come within 
the purview of the Federal statutes when they brought 
an action to recover damages for personal injuries. To 
BO hold would mean the wiping out of all state regola- 
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tion and authority in matters relating to the personal 
injuries of railroad employes. • • • " Our view is that 
in cases like the one at bar commerce must be regarded 
as of two kinds, intra and inter-state, and the status 
of the employes must be determined by the kind of com- 
merce they are engaged in at the time the injuries were 
sustained. If they were engaged in inter-state commerce 
the Acts of Congress apply; if they were engaged in 
intra-state commerce, the Federal statutes have no ap- 
plication." 

In Behrena v. R. E. Co., 233 U. 8. 473, the Supreme Court of the ' 
United States held "that the character of the employe's work is 
to be determined by the particular kind of work in which he was 
engaged at the time of the injury." 

In Petrolini v. Philadelphia & Reading Ry Co., 3 Dept. Reports, 
page 2861, we held "that the flagging of an inter-state train at a cross- 
ing is as essential to the security, expedition and efficiency of inter- 
state commerce as is the repairing of a bridge ; nor indeed can we dis- 
tinguish between the employment of a crossing tender while flagging 
an inter-state train from that of a flagman, who as a member of 
the crew of an inter-state train is sent out to perform a similar ser- 
vice." While this is true the reverse would obtain just as thoroughly 
were the train that the flagman was guarding purely intra-state. 

In this particular case, we have not had the benefit of oral testi- 
mony to establish all the incidents surrounding the accident it- 
self. The averments of the claim petition, in the absence of a de- 
fense, were adopted by the referee as though proved. At the hear- 
ing de novo counsel for both the claimant and the defendant agreed 
to adopt the testimony before the Referee retaining the privilege of 
offering more if they so desired. All the testimony that was heard 
at the hearing de novo, then, was in consequence of an attempt of 
the defendant to show that the deceased was engaged in inter- 
state commerce together with the defendant at the time of the ac- 
cident. To do so it adopted the statement in the claim petition that 
the accident happened on March 13, 1916, between 12 and 1 A. M. 
and then undertook to show that the deceased must have been struck 
by an inter-state train because it claimed that it was the only one 
going north between those hours on that date ; and then by another 
witness showed that that train contained a few empty cars that 
were en route to a point without the state. But it is also noted 
that in the claimant's petition it is set out that the deceased had 
been flagging a north bound train between these hours and while 
so doing an unattached engine, used exclusively for shifting cars 
in the yard, passed in one direction and then shortly after re- 
turned and struck the deceased, thus causing his death. When this 
4]nattached engine passed this identical crossing it was the decedent's 
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duty to cause the same warning to the public as when the train 
passed. This engine according to this statement, within a very 
short time, passed this crossing twice. 

This intra state vehicle caused the decedent's death and there is 
nothing in the statement nor testimony that in our judgment, meets 
the burden of proof that it is thrown upon the defendant to show 
why the deijendents of this injured workman ought not to receive 
compensation for the death of the"wage earner suffered In the course 
of his employment within the State of Pennsylvania. 

Wc invariably insist upon the fullest compliance with the burden 
of proof when a railroad company undertakes to seek -immunity from 
the Act. We have held in many decisions that inter-state com- 
merce, set up by the defendant, Is a matter of defense which must be 
supported by clear and Indubitable testimony. Osborne v. Gray, 
241 U. S. 16. 

Judge McKeen in McLaughlin v. Lehigh Valley R. R- Co., Com- 
mon Pleas of Northumberland County, No. 55 December Term, 1917, 
not yet reported, in an able opinion has set out the duty of a railroad 
company as to its evidence in cases such as this and^has held, that 
where the defendant sets up that an injured employe was engaged 
in interstate commerce, it must indubitably prove it to the exclu- 
sion of any other presumption and that proof must touch the very 
moment of the injury. 

A most careful study of the testimony in the case under con- 
sideration has led us to the conclusion that we cannot rule that the 
Ijurden of proof has been met by the defendant or that any such 
satisfactory evidence has been presented to us that we can class 
the activity of the deceased at the moment he was killed as an act 
of inter-state commerce. 



Ciambella v. American Ice Co. 
(4 Dept. Reports 365). 

ComperKation — Ax to claims of non-resident aliens. 

When dependents remove from the United States and establish a permanent 
residence in a foreign coantry, they thereby become alien dependents and are en- 
titled to bnt two thirds of the amount of compensation payable to residents here. 

Practice and pleading— When resident dependent becomes an alien. 

When dependents remove from the country and become alien dependents, tbe 
employer shall file a petition for modification of the agreement or award, if he 
desii'es to rednce the compensation to the amount payable to alien dependen^l^ 



Claimant represented by Joseph W. Henderson, Fhiladelpbia. 
Defendant represented by Paul L. Armstrong, Philadelphia. 

OPINION BY MACKEY, Chairman— February 7, 1918. 

Under the statement of agreed facts certified to us over the 
signature of both the claimant and the employer, the husband of the 
claimant was killed in the course of his employment for the de- 
fendant, leaving the claimant and other dependents all of whom 
were alien residents of the United States at the time of the execu- 
tion of the compensation agreement. 

The claimant and the other dependents are about to leave the 
United States to return to their native country, Italy. 

The question that we are asked to decide is whether or not under 
Section 310 of the Act, the status of these dependents is unalter- 
ably determined or established by the terms of this agreement, as 
of the date of its execution, or in the event of their taking up a 
permanent residence in the country of their birth they thereby become 
alien dependents, not residents of the United States, and under 
the terms of the said section become thereby entitled to but two- 
thirds of the amount of compensation payable to residents of the 
United States. 

There is nothing in Section 310 that provide that a changed 
residence would not modify the amount of compensation due. It was 
evidently the intention of the Legislature, when it provided that 
alien dependents, not residents of the United States, should receive 
but two-thirds of the compensation due residents of the United 
States to eqalize money values, and, therefore, this same thought 
would obtain when such dependents remove from the United States 
and take up their residence in a foreign country. They would thereby 
become such alien dependents as the Section designates, and we, 
therefore, rule that when the claimant and the other dependents 
provided for in thi.s agreement shall have taken np their permanent 
residence in Italy, they will be entitled to two-thirds of the compen- 
sation provided for in the said agreement. When this change of 
residence tiike:^ place it will then be the duty of the defendant to 
file a petition for ntodification of the agreement under Section 426 
alleging that the status of the dependents has changed since the exe- 
cution of the aforesaid agreement- 
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♦Schuey v. Etorough of Kittanning. 

Priuilice and pfoeedure — Amended ansucr — -I'oiter of Board^-AUoKtuioe of lunended 
□tuicer to he filed nunc pro turm. 

Where a refci«e reqquires a plaiutiS to prove the sllegHtiona of a claim petitiiMi, 
iu the absence of an answer by the defendant, bia dedaion will be reveraed on 
appeal. 

Where a petition is filpd with the Board by on insurance carrier of a defendant 
for leave to file an amended answer as snch nunc pro tunc the Board is jostiGed 
iu allowing the amendment. The right to Hmend is discretionary. 



OBDEE BY THE BOARD. 

And now, to wit, February 7, 1918, tbis case was heard before tbe 
Workmen's CompenBation Board on petition of the Hartfox-d Ac- 
cident & Indemnity Co., the insurance carrier for the Borough of 
Kittanning, the defendant, for lea^e to amend the answer filed and 
answer of plaintiff thereto and after argument, upon consideration 
thereof, it is ordered that the answer filed in the above proceeding 
on or about November 29, 1916 be and it is hereby amended as of 
the date of the filing thereof so that it shall show that the Hart- 
ford Accident & Insurance Co. is the insurance carrier for the Bor- 
ough of Kittanning the defendant and that said answer was filed 
and executed by the Haiiford Accident and Indemnity Co. as in- 
surance carrier for the Borough of Kittanning the defendant, and 
that said insurance carrier was authorized to file said answer as 
agent for defendant and that the insurance carrier will be liable for 
any award entered against defendant. 

To which order plaintiff excepts and exception allowed. 

Appellant represented by E. O. Golden and Harry C. Golden, Kit- 
tanning. 
Appellee represented by J. G. Frazer, Pittsburgh, 

OPINIOK BY COMMISSIONER SCOTT. 

This appeal is from the disallowance of compensation made by 
Referee Christley, May 2, 1918 on the ground that an award should 
have been made against the defendant upon the statements con- 
tained in the claim petition without requiring the claimant to pro- 
duce testimony in support of his claim petition, and that the allow- 
ance by the Board of the filing of an amended answer by the in- 
surance carrier of the defendant was error of law and on the 

•See page 409. Csaes Appealed to Conrts. 
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gromida stated in tlie appeal. To the original claim petition an 
an.swei" was filed by the Hartford Accident & Indemnity Co., the 
insurance carrier for the defendant. 

At the first hearing before the Beferee the claimant's attorney 
requested the Beferee to strike off the answer for the reason it 
did not show any authority on the part of the Hartford Accident 
& Indemnity Co. to file it, and therefore that the Referee should 
be compelled to award compensation in accordance with the allega- 
tions of the claim petition. This request was refused. Testimony 
was then taken and an award made by the Referee disallowing 
compensation to the claimant. On appeal to the Board the findings 
of the Referee were affirmed. From this decision of the Board an 
appeal was taken to the Court of Common Fleas of Armstrong 
County, which reversed the Board and the Referee on the ground 
that the Referee erred in requiring the plaintiff to prove the al- 
legations of the petition, in the absence of an answer by the de- 
fendent, the order of the Court being as follows: 

"And now October 17, 1917 for the reasons given in 
the foregoing opinion, the appeal of the plaintiff is sus- 
tained, the decision of the Compensation Board is re- 
versed and set aside and the case is now remanded to 
the Referee for further hearing and disposition." 

No appeal was taken by eithei- party from the order of the Court 
of Common Pleas of Armstrong County and while the record was 
in this shape a petition was presented by the insurance carrier to 
the Compensation Board asking leave to amend the answer so that 
it should appear that it was in fact the insurance carrier for the 
Borough of Kittanning and for leave to file the answer as snch. 
After hearing on the allowance af this amendment the Board Feb- 
ruary 7, 1918 made an order authorizing the amended answer to be 
filed. At the time the petition to amend the answer was presented 
and the amendment allowed, the case was in the hands of the Work- 
men's Compensation Board, having been returned to the Beferee by 
Court for further hearing, and we think the Board under these cir 
cumstances was justified in allowing the amendment. The right 
to amend is discretionary and does not depend on statute. P. R. B. 
V. Bunnell, 81 Pa. 414. Amendments should be allowed unless they 
'introduce a new cause of action. Jones v. P. B. R. 234 Pa. 321. 
There is also authority in compensation cases, for the action of the 
Board, The ease of Mooney v. Lehigh Valley R. R. Co., lately afHrmcd 
by the Supreme Court and reported in 4 Dept. Reports, page 1283, 
recognized this power in the Board. 

The testimony which was taken in the case at the first hearing 
before the Beferee by consent of parties, was adopted in the second 
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hearing before the Beferee, subject to objections on the record. 
Upon a consideration of the testimony and record the finding and 
conclusionB of the Beferee are afBrmed and appeal dismissed. 



Taras v. Heppenstal Fork and Knife Co. 

Death of olaimimt — Ditmitsal of oppeaL 

An appeal will be dismisEed where a claimBnt had died before tke petition was 
filad. 

Appellant represented by Jorvitz & Horvitz, Pittsburgh. 
Appellee represented by John 0. Sheriff, Pittsburgh. 

ORDER BY THE BOARD. 
And now, Febraury 7, 1918, it appearing from the record that 
the claimant was dead before the petition in this case was filed, the 
appeal is dismissed. 



Cancilla et al. v. Loomis & King. 
(4Dept. Reports 30C). 

Compentation — Computation of amount due — Praetice — Review of eompeniation 
aureement or auiari. 

If there is an error in calculating the compensation due a claimant, the error 
will be corrected on petition to review. 

Appellant represented by George W. Ecrement, Pittsbni^h. 
Appellee represented by W- C. Fletcher, Altoona. 

OPINION BY MACKEY, Chairman— February 7, 1918. 

The above cause comes before the Board on petition for review 
of Compensation Agreement No, 128771, original Compensation 
Claim Petition No. 2341. 
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The allegation of the petition is that the deceased'8 average weeltly 
earnings were ^12.82, instead of |13.75 per week and therefore we 
are asked under the provisions of Section 423 to determine whether 
or not the proper method of computing the average weekly wage 
was adopted by the parties at the time the agreement was executed. 

The petition was accordingly referred to Heferee Snyder to take 
the testimony and report the same to the Board. We will examine 
this testimony as though taken by ourselves and determine this is- 
sue on the evidence thus brought before us. The record shows that 
after a claim had been filed in this case, compensation hearings were 
held on March 22, 1917, and April 13, 1917 by Referee Snyder in 
consequence of which he awarded compensation to such dependents 
as determined by him and in the same proceedings he fixed the aver- 
age weekly wage of the deceased at fl5. Following this decision 
the guardian of these minor dependents and the defendant through 
its insurance carrier, entered into Compensation Agreement No. 
128771 now under consideration. 

The weekly compensation for these dependents was fixed at |7.05 
per week. This calculation was evidently made on the statement 
of the petition that the earnings of the deceased for six months 
preceding the accident was $378.57 and that the number of working 
days, after deducting from the total number of calendar days, Sun- 
days, half-holidays, and legal holidays, were 162^. By dividing the 
gross income by the nnmber of workiiig days gave the result in 
average daily wage and multiplying this by 5i determined the aver- 
age weekly wage of the deceased, while 55% of this amount resulted 
in the weekly compensation due these dependent children. 

Therefore, the allegation of the petition that the method adopted 
by the Referee in determining that the average weekly wage was 
$13.75 would seem to be an immaterial suggestion, for, while we 
hold that under the evidence before him at the original hearing 
which is also before us in this record, he was in error in conclud- 
ing that the average daily wage was $2.50, yet the parties them- 
selves «eem to have corrected it in the agreement subsequently en- 
tered into and have adopted the right method. 

The parties evidently desire a ruling to whether the calculation 
in the agreement is correct- 

At the hearing on this petition before the Referee it was agreed 
by and between the parties in interest that the statement of wages 
paid by the defendant to the deceased for a period of six months 
previous to the accident which caused his death should be filed of 
record by one of the defendants, Mr, Loomis. 

This evidence, therefore, stands uncontradicted and will be taken 
by us as the basis of our calculation. 
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The period of six months immediately preceding the accident of 
the deceased began on Jul; 13, 1916. During that time according 
to this schedule in the evidence, the deceased earned $317.24. Dur- 
ing that period there were 184 calendar days, five legal holidays, 26 
Sundays and 27 Saturday half-holidays or 13ii^ actual working days. 
Under the testimony we have nothing more, under our rule, to de- 
duct from the number of calendar days. Dividing the gross earning 
f347.24 by the number of days we have $2.49 as the average daily 
wage of the deceased, multiplying by 5^ gives $13,695 as the average 
weekly wage, basing the compensation at 55% of this amount, we 
find that $7.53 per week is due the dependents. 

When tbe compensation agreement now under review is modified 
to this extent, it will be approved by the Board. 



Dolan V. Philadelphia & Reading Coal & Iron Co. 

(4 Dept. Reports 300). 

Depanienov — iProcfloe — Statute of limitation*. 

Where a compeusatiou agreement was executed on May 3, 1916 which omita 
a dependent child, and a claim in its bebalf was not made antU October 19, I&IT 
the statute of limitations bars an; right said child may have had. 

Appellant represented by John P. Whalen, Pottsville. 
Appellee represented by Thomas A. McCarthy, Pottsville. 

OPINION BY MACKEY, Chairman— February 7, 1918. 

Michael Dolan, husband of Mary Dolan the above named claimant, 
was killed on March 24, 1916, while in the employ of the defendant 
A compensation agreement was forthwith executed according to law. 
In the said agreement the only dependent mentioned was Maiy 
Dolan, widow. Two of the witnesses to the agreement were Mrs. 
Frank Dunleavy a daughter of the claimant and of the deceased, and 
Frank Dunleavy, her husband. 

On October 12, 1917, the defendant, under Section 426, filed a 
petition to terminate the said agreement on the ground that the 
claimant, Mary Dolan, had died on August 8, 1917, In due course 
an answer was filed to the said petition by Mrs, Mary Dunleavy, not 
denying that her mother, Mary Dolan, had died but setting up that 
at the time of tbe execution of the agreement her illegitimate son, 
James Dolan, born August 23, 1913, was a member of the said 
Michael Dolan's household and that the said deceased, the father 
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of the 'said Mrs. Frank Dunleav;, Btood Id loco paretifig to the child 
at the time of bis death. She prayed that the said agreement be 
modified to include compensation for the said child. 

This petition and answer were referred to Beferee Seidel. At 
the hearing the fact of the mother's death was uncontradicted and 
therefore as far as the compensation agreement makes provision 
lor her, it should be terminated as of the date of her death. The 
Beferee then proceeded to hear the claim of Mrs. Dunleacy as set 
up in the answer to the petition. This was an irregular proceeding. 

The petition bad been filed by the defendant for modification of the 
agreement under the terms of Section 126. The allegations of the 
answer by Mrs. Dunleavy should have been brought to the attention 
of the Board by petition under Section 423 setting up that the com- 
pensation agreement had omitted to provide for the child, James 
Dolan, by mistake. Had such a petition been presented, the Board's 
duty would have been to have heard the matter or to have referred 
the petition to a Referee to take testimony which would have been re- 
turned to the Board for a decision. 

In order to avoid delay, however, we will consider the testimony 
taken on this point by the Referee without any reference to his find- 
ings of fact for the reason that it was not his duty nor privilege 
under the circumstances to have done more than to have taken the 
testimony and to have returned it to the Board. 

Under the evidence we" are constrained to find that Mary Dun- 
leavy at the time of the death of her father, although married to 
Prank Dunleavy was living at her father's house, Michael Dolan, 
and that her illegitimate child, James Dolan, was a member of the 
same household and was a dependent upon the deceased. The boy's 
status has not been changed by the fact that since the death of 
Michael Dolan, Frank Dunleavy and his wife have taken up their 
residence together. James Dolan is at the present time a member 
of their household but the evidence shows that Prank Dunleavy was 
not his father. 

The right of the said James Dolan to compensation must be deter- 
mined as of the date of the death of Michael Dolan. Were it not 
for another feature of this case, which we take to be controlling, 
the said James Dolan would be entitled to compensation as a 
dependent child. Michael Dolan was kilted on March 24, 1916, The 
compensation agreement was executed on May 3, 1916 in which 
there was no mention of the dependency of James Dolan. No claim 
was set up in his behalf until October 19, 1917. 

We hold, therefore, that any right which this child might have 
bad because of the death of Michael Dolan has been barred by the 
statute of limitations under Section 315. No relief can be found in 
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either Section 423 or Section i26. Section 423 provides a Remedy 
for the correction of agreements which have been improperly exe- 
cuted through certain cauBes therein mentioned and Section 426 
has placed the power of modification of such agreements in the 
hands of the Board when the changed status of parties is such that 
the terms of the agreement no longer obtain: but neither can be 
construed to provide for the introduction of an entirely new cause 
of action nor new claimants in the face of the limitations of Sec- 
tion 315. 

We, therefore, rule that under the evidence in this case there can 
be no compensation awarded to James Dolan. 



*Donlavage v. Lehigh Valley Coal Co. 

(4 Dept. Reports, 419.) 

Evidence — As to ettablUhing the fact that there was an aooiient. 

In the absence of satisfactory evidence tliat an accident has been sustained, com- 
pensatfon will be denied. 

OPINION BY COMMISSIONER SCOTT— February 14, 1918. 

Hearing de novo held at City Hall, Wilkes-Barre, October 3, 1917, 
before Chairman Mackey and Commissioner Scott. 

APPEARANCES. 
Roger J. Dover, Wilkes-Barre, counsel for claimant. 
P. F. O'Nell, Wilkes-Barre, counsel for defendant. 

At the hearing de novo the following agreement by counsel for the 
parties was made: 

"It is agreed between counsel for the plaintiff and defendant that 
such testimony as was taken before the Referee as may be considered 
material by the Board shall be considered by the Board in this hear- 
ing and adopted, together with whatever additional testimony the 
parties may at this time desire to produce in reference to the hap- 
pening of the accident and the relation between the injury and the 
death." 

Both the claimant and defendant took additional testimony. 
From the consideration of all the testimony before the Board the 
following findings of fact are made: 

*See page 404. Cases Appealed to Courts. 
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FINDINGS OP PACT. 

1. That Domiiiick Donlavage was eidployed by the Lehigh Valley 
Coal Co. as a miner and was working under the contract of hiring 
existing between himself and the company, January 31, 1916, 

2. Neither Dominick Donlavage nor the Lehigh Valley Coal 
Co. had rejected Article III of the compensation act of June 2, 
1915. 

3. On January 31, 1916 and for some considerable time before 
that date Dominick Donlavage had bronchial or pulmonary tuber- 
cnlosis. 

4. Some time in the forenoon of January 31, 1916 Dominick 
Donlavage with his helper and one or two other miners lifted his 
partly derailed coal car back on the track and pushed it up a dis- 
tance of twenty to twenty-flve feet to the face of the coal ; and imme- 
diately thereafter complained in the presence and hearing of his 
helper and the others that he had sprained himself or that the car 
had bumped his side and hurt him and he did not thereafter come 
ba^ to work although he had worked regularly for some months 
prior to this date. 

He died April 4, 1916 of pulmonary tuberculosis. His death was 
the result of the natural developmeat of the disease and was not 
hastened op accelerated by the eSEect of any sprain or bump which 
be may have sustained at time he assisted in replacing his car on 
the track. 

6. That what happened to Dominick Donlavage January 31, 1916 
while engaged in work for the defendant company was not such 
personal violence to the physical structure of his body as to be the 
natural necessary and proximate cause of his death. 

7. That the funeral expenses were above |100, and were not 
paid by the defendant. 

8. That he left to survive him his wife, the claimant, a daughter, 
Catherine, bom September 25, 1902, a daughter, Annie, born June 
26, 1906, a daughter, Josephine, bom January II, 1909, and a son, 
Dominick, bom March 11, 1911. 



CONCLUSIONS OF LAW. 

1. That on January 31, 1916, the claimant's deceased husband 
and the defendant were both bound by the provisions of Article 
III of the Workmen's Compensation Act ot 1915. 

3. That the claimant and her dependent children are not entitled 
to compensation since Dominick Donlavage did not die from an 
accidental injury sustained in the course of hia employment caus- 
ing any disease or infection which naturally resulted in his death. 
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DISCUSSION. 

Donlavage was what is termed in the anthracite coal region a 
contract miner, which term implies a grade of slcill in this induatry 
higher than that of a helper or common laborer. The heavy work 
of loading the coal falls to the helper, yet the regular work of the 
miner is by no means light work. 

The history of the miner's physical condition brought out by the 
testimony indicates he had snCFered from tuberculosis for months 
prior to his alleged injury. To establish that he sustained an acci- 
dental injury the claimant calls attention to the fact that the front 
wheels of the miner's coal car were off the rails and down from the 
track about a foot ; that he helped to lift the car on the track and 
in this work suffered a personal injury, from the result of which 
he, died. What the deceased employe said to his wife when he went 
home about the alleged incidental injury is hearsay. The testimony 
of those who helped lift the car back on the track and push it to 
the face of the coal, relating to the effect of his efforts on himself 
as expressed to them immediately after the car was pnt in place 
is competent testimony and must be considered. The witness Mash- 
oraskie testified he lifted the one end of the car and that Donlavage 
lifted on the side ; that one or two others also helped ; that aa soon 
as Donlavage sat down after the car was in place he said "I feel 
so tired. I feel I can't work no more." His helper Alex. Huzi testi- 
fied that the deceased told him he was "too much sore in the side;" 
that "the ca:r hit him in the side," but neither of these witnesses 
say they saw any part of the car strike or fall against Donlavage. 
His statements as related by these witnesses are consistent with the 
theory that in his diseased condition the effort lo help put the car 
back had exhausted I»im and had produced more or less pain in his 
side, may be from sprain or bruise. There is, however, no satis- 
factory corroboration of any serious strain or bruise. He did not 
immediately quit work and go home and he was later able to go 
liome without assistance. Neither his wife nor any member of his 
family testified to any abrasion, cut or bruise or swelling on his 
body at any time. 

Dr. Bunnell testified to both a swelling and bruise on the side 
or back of the deceased employe, but his testimony is vague, indefi- 
nite and contradictory in itself and is also discredited by the clear 
and positive testimony of the other physicians who examined the 
deceased employe and found no evidence of any swelling or marks 
such as testified to by rtr. Bunnell. 

The testimony bearing on the work done by the employe at the 
time it is claimed he sustained an injury does not show the exist- 
ence of any swelling or trauma. He lived about two months after 
the incident with the derailed car, bnt did not work at the mine. 
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The tuberctilosis of which he bad been suffering became active and 
rapidly progressed to a fajal issue. If we could l>e satisfied that 
viiat happened at the time he aided to get his car back, fired up 
and made active a latent tuberculosis condition so that it was aggra- 
vated and accelerated beyond the natural development of the dis- 
ease, we would find that death in this case naturally resulted from 
an accidental injury. 
The better considered medical opinion based upon the proved facts 
in evidence is to the effect that the character of the injury alleged 
to have been sustained could not have hastened the j^eatb of this 
employe and we have already so found and have felt obliged to 
deny compensation. Claimant's petition dismissed. 



♦Hancock v, Philadelphia & Reading Ry. Co. 

(4 Dept. Reports, i09.) 

Intra-ttate oommeree — As to when entptoye it engaged m. 

A traimaan wan killed while engaged in moving cars of coal from a point in 
Peniis;lvBiiia to another point in the aame State. They were not billed for 
deetination ontaide the State nntil after tbey had been left by deceased at the 
second point. Held, that the trainman was not engaged in inter-state commerce 
when the accident occnrred. 

Inter-rtate oonunsroe — Aa diMtingMhhed from infra-stale commerce. 

Tbe fact that certain cars in a train which was being moved by the deceased 
employe, contained cars which bore private marks for the oee and convenience 
of employes in assembling certain cars at certain points, but which had no neces- 
iSr; bearing apon the ultimate destination of said cars, cannot be regarded as 
impressing npon them the character of inter-state commerce. 

OPINION BY MACKEY, Chairman— February 14, 1918. 

Hearing de novo held at Court House, PottsvUIe, before Chair- 
man Mackey and Commissioner Scott, January 16, IdlS. 

Appellant represented by George Gowen Parry, Philadelphia. 
Appellee represented by L. L. Prank, Pottsville, 



HISTORY OF THE CASE AND DISCUSSION. 

John B. Hancock, the husband of the petitioner, was killed on 
March 15, 1916, while in the coarse of his employment for the 
defendant, the Philadelphia & Beading Railway Company, under 

'See page 406. Cases Appealed to Oonrta. , - ,.,.y, V^tOO'JIC 
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such circuu ID stances that the olaimant would clearly be entitled to 
an award for compensation for herself and her children as depend- 
ents of the deceased were it not for the defense as set up in this 
case, namely, that both the deceased workman and the defendant, 
at the time of the accident, were engaged in inter-state commerce 
and thereby a State compensation law has no application^ but on 
the contrary the rights of the respective parties must be determined 
under the V. S. Employers' Liability Aet of 1908. 

The testimony reveals the fact that the deceased was a trainman 
in the employ of the Philadelphia & Reading Railway Company. It 
seems that the duties of this workman never took him outside of 
the State of Pennsylvania. He, together with the other members 
of the train crew with whom he worked, were solely occupied in 
moving cars of coal from the mines to various shipping points of the 
defendant within the State of Pennsylvania. On the day in which 
he was killed, as a trainman, he was assisting his crew in moving a 
train of coal cars from Locust Gap Colliery, a maine owned and 
opperated by the Philadelphia & Reading Coal & Iron Co., to Locust 
Summit. These points are about two miles apart and both are 
within the State of Pennsylvania. 

A reference to the testimony on page 9 will disclose what die- 
position was made of these cars at this point. Charles A. Constan- 
tine, the conductor of the train testified in answer to the question : — 

Q. When you got your train to Locust Summit yard, 
just tell us what you did with that train? 

A. We back it into the yard and we go in to the yard- 
master and tell him what we have, so many cars for dif- 
ferent scales, and ask him where to put them, and he 
instructs us then on what tracks he wants them and 
we switch them on the tracks that he instructs as. 

These cars of coal thus placed in the diflferent switches by the 
crew of which the deceased was one were subsequently sent either 
to Saint Claire scales or Shamokin scales, the former being about 
25 miles from Locust Summit yard and the latter about 10 miles 
from the same point, all being within the State of Pennsylvania. 
The deceased's connection with these cars was entirely terminated 
at Locust Summit. These coal cars were shipped by the Philadel- 
phia & Reading Coal & Iron Co. and consigned to itself at these 
scales. The defendant, as a transportation company, had under- 
taken the movement of these cars in consequence of a telegraphic 
order which the defendant's shipping agent, located at Mahanoy 
Plains scales, had sent to its shipping clerk at the mines who had 
turned the order over to the conductor of this train. 

The shipping orders that reached the hands of the conductor of 
the train upon which the deceased was working contained no st^- 
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gestion of a shipment beyond the State of Pennsylvania in direct 
words, but it is contended by the defendant that there were certain 
cara of coal in this train that had been ordered in the usual 
method as above described but upon the cards or memoranda that 
reached the conductor there were certuin letters of a private code, 
indicating that a car thus marked was intended eventually to be 
, shipped outside of the state. The defendant urges that because of 
this private marking by these code letters that this car was then 
impressed with the character of inter-state commerce and that this 
deceased workman became engaged^in interstate commerce as soon 
as this car was attached to the train upon which he worked. 

In order that the position of the defendant may be clearly stated 
let us refer to the exhibit which is the subject of the testimony on 
page 12. This fairly indicates the position of the defendant and a 
study of this shipping ticket will be conclusive of all the others. 
Form No. 1262, Serial No. 68 bears the.date of March 15, 1916, the 
day upon which, the deceased was killed. In conseqnence of the 
order of procedure established between the coal company and the 
railroad company, as hereinbefore set out, this ticket was placed 
in the hands of the conductor at the mines, and indicated to him 
that this car No. 730455, loaded with stove coal, was to be moved 
by the Philadelphia & Reading Ey. Co. from Locust Gap Colliery 
to the Shamokin scales and that his duty together with that of the 
deceased was to transport it as far as Locust Summit. His train, 
as usual, was U> be broken up in the yard at Locust Summit and 
the cars placed upon tracks convenient for further transportation 
to either Saint Claire or Shamoldn scales. 

All then that was upon this ticket was the size of the coal, the 
number of the car, its initials, the capcity of the car and the num- 
ber of the order. It will be noticed that under the number of the 
order are two letters "MC." The conductor on page 11 testified as 
follows: 

Q. Did you have, as evidenced by the slipping 
instructions or tickets, in your train that day, that you 
hauled from Locust Gap Colliery to Locust Summit, any 
cars consigned to any point beyond the State of Penn- 
sylvania? 

A. No, sir. 

On cross-examination on page 19 he further testified as follows:^ 

Q. Then yon know the course of business up there 
thoroughly, I suppose? 

A. Yes, sir. 

Q. This is the way this thing is always done, is it 
not, the colliery clerk gives you tickets like this and you 
take the cars and haul them along toward the scale, and , 
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when yoQ get to Locust Summit yard, some other engine 
hauls them to Shumokia scale, is that right? 

A. Yes, sir; our duty is to haul them from the col- 
liery to Locust Summit yard, and I do, whatever colliery 
we are working on. 
On page 21 in answer to the question 

Q. Do you know what "MC" means? 

A. I know from my experience as yardmaster that 
"MC" means to furnish cars for a road on the New York 
Central Railroad. 

This witnesa had been in the Company's Heivice for many years 
in the capacity of a yardmaster and subsequently as conductor on 
trains in the colliery division. See page 19. 

It is clear then that this private marking "MC" was not meant 
for the instruction or information of the train crew but was a 
private mark or code placed upon certain cars by the shipping 
clerks at the mines for the.instruction of the yardmaster at Locust 
Summit yards; and had some bearing upon the method of breaking 
up of the train and the disposition of the cars in the yard at this 
latter place for the convenience of forwarding the same to the scales 
either at Saint Claire or Shamokin. 

The part played by these letters in the final disposition of ear 
No. 730455 is shown by -the testimony. These letters "MC" were 
placed upon this ticket in consequence of the orders telegraphed 
from Mahanoy Plane to the shipping clerk of the defendant at the 
mines and indicated that it was the intention of the shipper to 
eventually consign this particular car to a point without the State. 
This car was cut out of the train at Locust Summit and placed 
upon a switch in the yard where care were assembled to be for- 
warded to Shamokin scales. 

It must be remembered that this shipment was from the Phila- 
delphia & Beading Coal & Iron Co., the defendant, to itself. When 
the car reached its destination at the Shamokin scales it was 
inspected, weighted and rebilled on the next day. Under the testi- 
mony there was no writing on the ticket below the double line. 
On the day after the deceased had been kilIe(Hhis car was billed 
to Ebner & Whaling, Webster, N. Y. via New Y'ork Central B. K. 

The course that this car took is typical of a number of others 
in the train. This one, however, is sufficient to characterize the 
whole train together with the work of the deceased as inter-state 
business if it be determined that the interstate trip began at the 
mine. The claimant contends that at the time of the injury, the 
train was under an intra-state movement. It is urged in her behalf 
that this train from Locust Gap Colliery to Locust Summit yards 
where it was classified and thence shipped to Shamokin scales was 
simply a train movement of convenience on the part of the defepfj- 
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ant by arrangement either secret or otherwise between the railroad 
company and the shipping company whereby the output of the 
various collieries, operated by the shipping company and served by 
the railroad company, wae removed and collected for shipment at 
various points, in order that the collieries might not be delayed and 
that room for empty cars at the collieries might be obtained. Th« 
claimant furtber contends that the first movement of any of the 
cars of this train of an inter-state character began on the 16th day 
of March 1916 at the Bhamokin scales the day after the accident. 

The claimant also maintains that, inasmuch as the defense of 
inter-state commerce carries with it the burden of proof which must 
be met by clear and indubitable testimony on the part of the defend- 
ant, that there is no evidence showing any movement of these cars 
beyond the Sbamokin scales, notwithstanding the fact that there 
was presented in evidence these tickets subsequently marked for 
destination outside of the state and also bills of lading correspond- 
ing to them. 

The claimant contends that this is only self serving evidence on 
the part of the defendant and that the best testimory has not been- 
produced to show that these cars eventually reached points without 
the State of Pennsylvania. We are not disposed to consider the 
evidence as narrowly nor as technically as this. It is our thought, 
however, that the inter-state journey of these cars, assuming that 
they were really shipped beyond the state, began at the Sbamokin 
scales, after the coal had been weighed, the cars inspected and billed 
to their final destination. There, for the first time, was disclosed 
the names of the consignees and place of destination. There too 
were issued the way bills. 

It is our thought that the shipping clerk of the defendant, hav- 
ing in his possession orders from his immediate superior for ship- 
ments of coal to various points, telegraphed the company's repre- 
sentatives at the mines to assemble so many "MC" cars, so many 
"HA" cars and a number of others according to a private, code that 
existed between them. This did not designate any particular car 
but was simply an indication to the shipping clerk to place the 
private code or mark upon a suflBcient number of cars for the pur- 
poses of the defendants. They were to be assembled first at Locust 
Summit and then forwarded to the Shamokin scales, where the 
defendant could if it saw fit, exercise its proprietorship over. that 
coal by sending it into another State or into any part of 
Pennsylvania or by using it as it chose. No exercise of 
ownership over that coal could be made by its final consignees 
until it had been billed at Shamokin scales. The shipment of that 
coal from the mine to the Shamokin scales was at the pleasure and 
under the method of business of the defendant and was no differ^it 
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in character from any other movement of its own coal on its own 
property. It has heen held that: 

"IbG fact that the owner of merchandise which is 
offered to a carrier for transportation from one point 
to another in the same state intends to have it further 
transported by a second carrier into another state does 
not make snch first transportation inter-state commerce 
even though such first carrier may be informed of the 
untimate destination of the merchandise. Augusta 
Brokerage Company v. R. K. Co., 62 S. E. 996." 

There is no evidence tliat the telegiaphic order that was sent 
from Mabanoy Plane to ihe defendant's shipping clerk at the mines 
was in consequence of any actual sale. We regard the Shamokin 
and the Saint Claire yawls as the assembling points for the coal of 
the defendant. These points have been determined upon for the 
convenient prosecution of the defendant's business. It has been held 
that "the intention of the shipper cannot fix the place of destination 
but that must clearly appear fiom the contract with the shipper 
and from the surrounding circumstances." Chapman & Dewey Land 
Co., V. R. R. Co., 133 S. W. 1119." 

It has also been held "When the interstate commerce begins is 
determined not by the character of the commodity, nor by the in- 
tention of the owner to transfer it to another State for sale, nor 
by his preparation of it for transportation, but by its actual deliv- 
ery to a common carrier for transportation, or the actual commence- 
ment of its transfer to another State." U. S. v. Boyer 85 Fed. 435." 

In State v. The Missouri Pacific Railway Co., 115, N. W. 614 it has 
been well said 

"There must be a point of time wben they cease to 
/ be governed exclusively by the domestic law and begin 
to be governed by the national law of commercial regula- 
tion, and that moment seems to us to be a legitimate 
one in which they commence their final movement for 
transportation from the state of their origin to tbat 
of their destination. When the products of the farm or 
the forest are collected and brought in from the sm'- 
rounding countrj- to a town or station serving as an en- 
trepot for that particular region, whether on a river or 
on a line of railroad, such products are not yet exports 
nor are they in process of exi>ortation, nor is exporta- 
tion begun until they are committed to the common car- 
rier for transportation out of the state to the state of 
their destination, or have started in their ultimate pas- 
sage to that State." 

We accordingly find the following facts: 

1. John R. Hancock the husband of the claimant, Margaret L. 
Hancock, was kiUed on March 15, 1916, within the State of Penn- 
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sylvania while in the course of his employment for the Philadelphia 
& Beading Railway Company. 

2. That both the deceased John J. Hancock and the Philadel- 
phia & Eeading Railway Company had accepted Article HI of the 
Pennsylvania Workmen's Compensation Act of 1915 and were both 
imder the said Article III at the time of the accident which caused 
the death of the deceased. 

3. 8aid deceased was engaged in the work of a trainman for the 
defendant company in the movement of certain cars of coal from 
Locust Gap Colliery to Locust Summit. Said points being within 
the State of Pennsylvania. 

4. The work of the deceased for the defendant never took him 
outside of the State of Pennsylvania and upon the date of his 
death there were no eara in the train upon which he was working 
consigned to any points outside of the limits of the State of Penn- 
sylvania. 

5. The cars of coal in the train upon which the deceased was 
working were being transported from the mines to different yards 
for the convenience of the defendant. The subsequent shipments of 
any of the cars in the train upon which tlie deceased was working 
to points without the State were made after the death of the 
deceased and after the train crew with which the deceased worked 
had severed its connection with the said cars. 

6. The shipments of any of the (lars which were in the train upon 
which the deceased war working on the day of his accident which 
caused his death to point without the State began and was first 
undertaken on March 16, 1916, on the day when the cars were billed 
and marked for shipment to points ouside of the State, 

7. The code letters such as "MC" and "HA" as described in the 
testimony were used by the employes of the defendant for their 
own convenience and for the purpose of expeditiously assembling 
certain cars at certain points without any necessary bearing upon 
the ultimate destination of the said cars. 

8. The deceased received from the defendant wages of $3 per day 
and worked 6 days a week and had been thus employed for a period 
longer than six months immediately before his death and that fur- 
ther we find that the deceased was engaged in continuous employ- 
ment and his average weekly wage was flS. 

9. The dependents of the deceased are: Margaret L. Hancock, 
widow; Leo T. Hancock, son, born June 30, 1905; Herbert Hancock, 
son, bom November 12, 1906 ; Violet Hancock, daughter, born March 
13, 1909; Edith Hancock, daughter, born September 12, 1910; Jobn 
Hancock, son, born September 1 0, 1913 ; Margaretta Hancock, 
daughter, bom February 6, 1916. 

10. The funeral expenses were f97. 
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CONCLUSIONS OF LAW. 

Under the Peiinaylvania Workmen's CompenBatiou Act of 1915 the 

deceased was au employe within the meaning of Article III, Section 

301 and his dependants are entitled to compensation according to 

the provisions of the said Act, 



AWARD. 
It is hereby ordered that the defendant, The Philadelphia & Read- 
ing Coal & Iron Co. pay the following award as herein specified: 

To the widow, Margaret L. Hancoek, 60% of $18 or $10.80 
per week for 300 weeks from March 15, 1916 to December 
15, 1021 $3,240.00 

It appeariiiK that the child Leo T. Hancock will nrrivi> at 
the uge of 16 before the expiration of the {leriod of the 
300 weeks there need be no separate award to him. 

To the guardian of HeH>ert, Violet. Edith, John and 
Mai^arettn Hancock, there is awarded 55% or $9.90 per 
week for a period of 46 weeks and 4 dnya from Di'c- 
ember 15, 1921 to November U, 1822, 402.00 

To the guardian of Violet, Edith, John and Margaretta 
Hancock 45% or $8.10 for 121 weeks and 4 days from Nov- 
ember 11, 1922 to March 12, 1925 085.50 

To the guardian of Bdith, John and Margaretta Hancock 
35% or $6.30 per week for 77 wceliB, 5 days from March 
12 1925 to Sept. 11, 1926 490.35 

To the guardian of John and Margaretta Hancock 25% or 
$4.50 per week for 156 weeks from September 11, 1026 
to Sept. 9, 1929, 702.00 

To the guardiai) of Margaretta Hancock 15% or $2.70 per 
week for 125 weeka and 2 days from September 9, 1929 
to February 5, 1932 338.40 

Making a total of $6,217.26 

Together witb $97 burial expenses and the cost of these proceedings. 



Taylor v. Midvale Steel & Ordnance Co. 

(4 Dept. Reports 408). 

Accident — A» distingnisked from oocupattorial diitate. 

Lead poisoning caused by inhalation of lead dust, is an occaiiatiomil diauaHc 
and not an accidental injury. 

Claimant not represented. 

Defendant represented by Harry W. Boothe. 

OPINION BY C0MMIS8I0NBE LEECH— February 14, iai8. 

This case comes before the Board for determination of compensa- 
tion under agreed facts (Section 422) which ai'e as follows: 
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1. That the claimaat, Lewis Taylor, and the defendaat com- 
pany, were on December 23, 1917, bound under Article III of the 
Pennaylvania Workmen's Compensation Act of 1915. 

2, That the claimsint, Lewis Taylor, had been employed by the 
defendant company as a sand blast operator for the past two years, 
and on or aboiit July 1, 1917, he was transferred to the shot blast 
department. 

8. That his weekly wages at the time of injury were over JI20, 
payable weekly. 

1. That the incapacity is due to lead poisoning, caused by in- 
halation of lead dust. 

Under the above statement of agreed facts, there is but one con- 
clusion to be reached, as lead poisoning is an occupational disease 
and is not the result of any accident. The claimant is not entitled 
to compensation. 



DISALLOWANCE. 
The claim for compensation is disallowed. 



*Kane V. Allegheny River Mining Co. 

(4 Dept. Reports 1673). 

Dependency— Parent on oMId. 

Gile dependency of parents is to be determined as of tlie date of the injur? 
that cfloaed the cessation of the deceased son's contribution to then. 

Appellant represented by Edgar W. Tait, Pittsburgh. 
Appellee not represented. 

OPINION BY MACKEY, Chairman— February 20, 1918. 

The dependency of parents is a question of fact to be determined 
as of tbe date of the injury that caused t>ie cessation of the deceased 
son's contribution to the family purse. The Referee fully con- 
sidered the testimony and determined all the issues raised in this 
case in favor of the claimant. 

We will not disturb his findings and accordingly dismiss the ap- 
peal. 

*See page 406. Cases Appealed to Ckinrts. 
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Anderson v. Stull. 

(4 Dept. Reports 407). 

Dependent — Inaanttn of — G'uiirdtait — Compemation. 

Where a dependeDt mother has become insane, the compenaatiDii payable to 
her is to be paid to her guardian and hia receipt will be a complete ecqnittuice 
for Bald payment. 

Claimant represented by Edward B. Farr, Laceyville. 
Defendant represented by Andrew Hourigan, WUkes-Barre. 

OPINION BY MACKEY, Chairman— February 20, 1918. 

Tills petition was filed for the purpose of determining whether 
or not Charles R. Eiechline, the gnardian of Naomi Anderson, is 
tntitled to receive compensation, heretofore awarded to his ward 
;is dependent mother. 

The stipulations of facts set out that the said Naomi Anderson is 
a dependent parent of a deceased son, who had been killed in the 
course of his occupation for Oscar Stull, the above named defendant, 
as employer. In consequence thereof a compensation agreement was 
duly executed naming the said mother as a dependant parent and 
making provisions for payment of compensation to her as such. 
Subsequently the said dependent parent became insane and Charles 
R. Eiechline was appointed guardian under the terma of the Act 
of June 19, 1901 P. L. 574. 

We, hold that the compensation which would be paid to the said 
dependent mother were it not for her subsequent insanity should be 
paid to the said guardian and that his receipt therefor will be a 
complete acquttance for payment thus made. 



♦Alexander ».», W. J. Rainey. 

(5 Dept. Reports 45). 

Widow — Dependent parent — Re-marriage. 

Compeneadon payments will not cease for the reason that a widow who was 
dependent upon her deceased sod had remarried. 

Appellant represented by John Farrell, Uniontown. 

Appellee not represented. 

'See page 403. Oaaee Appealed to Courts. 
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OPINION BY COMMISSIONER SCOTT— February 20, 1918. 

In case of death of an employe Section 307, of Article III of the 
Act of June 2, 1913 provides for the payment of compensation on a 
certain basis to dependents therein specifically enumerated. 

In this case a compensation agreement was entered into between 
Maria Alexander, now Mrs. Guiseppe Ditto, the claimant and mother 
of Patsy Alexander, who died as a result of an injury suffered in 
the course of his employment with the defendant. 

A petition to terminate this agreement was filed not on the ground 
that the dependent's mother has since died, but for the. reason that 
she being a widow at the time of the death of her son has since re- 
married. 

Paragraph 9 of Section 307 states: That should the widow re- 
marry, the right of such widow to compensation shall cease, but in 
our opinion this part of paragraph 9, can refer only to a dependent 
widow entitled to compensation on account of the death of her hus- 
band and not to a dependent parent. 

The decision of the Referee is affirmed. Appeal dismissed. 



Muskornus v. Baltimore & Susquehanna Coal & Coke Co. 

Award to oMldren iej/ond 300 weeki. 

An award b; a Referee for compensation to children should provide for the 
compenBatioii for three hundred weeks aod also until sach child or children ar- 
rive at the ^e of sixteen years of age. 

Appellant represented by J. R. Caseley, Esq., President, DuBois. 
Appellee not represented. 

OPINION BY COMMISSIONER LEECH— Februarj- 20, 1918. 

This case comes before the Board on appeal from the findings of 
fact and conclusions of law of the Referee on a petition for modifica- 
tion of Compensation Agreement No. 15619. 

The Referee awarded compensation, under the schedule, to the 
children, until they reached the age of sixteen years, overlooking the 
provisions contained In the last clause of Paragraph 9 of Section 
307 of the Workmen's Compensation Act, which is as follows: 

"Compensation shall be paid during three hundred 
weeks, and, in the case of children entitled to compensa- 
tion under this section, the compensation of each child 
shall continue after said period of three hundred weeks 
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QDtil BQch child reach the age of sixteen, at the rate of 
fifteen per centum of wages, if there be but one child 
with ten per centum additional for each additional child, 
with a maximum of fifty per centum," 

We therefore suBtain the appeal in this case, and direct that the 
award to the children shall be modified at the end of 300 weeks, 
as provided for in Paragraph 9 of Section 307, Article 111, of the 
Workmen's Compensation Act. 



Dixon V. Fry. 

(4 Dept. Reports, 479). 

.Death — Effect of, tcitk respeot to ttatu* of olaint. 

Proceedings under tbe Workmen's CompensatioD Act of 1915 cannot be affected, 
in case of the death of a claimant, by the Act of 1851, P. L. 674 and by tlia 
Act of 1%5, P. L. 309, providing for the Habstitntion in case of the de«tb of the 
plaintiff In a suit brought to recover damages for personal injuries, and also pio- 
vlding for the institntion of a suit when death haa occurred before any action has 
been brought. 

Appellant represented by L, D. McCall, DuBois. 
Appellee represented by-R. M. McWade, Jr., Pittsburgh. 

SUPPLEMENTARY OPINION BY MACKEY, Chairman— February 
20, 1918. 

On December 31, 1917, we pfBrmed the findings of fact and con- 
clusions of the Referee and dismissed the appeal in this case. The 
Referee's findings of fact were entirely supported by the evidence 
and were conclusive of the rights of the claimant, and his con- 
clusions of law inevitably followed therefrom — to the effect that 
there was no evidence of record that in any way supported the sug- 
gestion that the claimant had suffered apoplexy because of any 
untoward or fortuitous event that had happened to him in the course 
of his employment. 

After this opinion had been filed counsel for claimant called the 
attention of the Board to the fact that on December 15, 1917, he 
had notified the Bureau at Harrisburg that the claimant Jerome 
R. Dixon had died on December 14, 1917, and had suggested that, 
because of this fact, time should be given to file a formal suggestion 
of this fac£ of record and to offer other proofs, if possible, in relation 
to the subject matter in dispute.^ In this respect we have consid- 
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ered the additional brief submitted by counsel for the claimant, but 
have failed to see how the death of the claimant has altered the 
situation. 

This is an action because of an alleged injury suffered by the 
claimant during his lifetime. It has been determined that he had 
not proved his case, therefore, _ it would be impossible for this 
claim petition to be in any better position after the claimant's 
death than before. If this were not true and we had felt that we 
ought to "have reversed the Referee, and given tbe claimant the 
benefit of a bearing de novo, the proceedings would even then have 
ended upon his death. See Michigan t>. Freeland, 227 U. S. 59 and 
Galbraith v. Pa. E. R. Co., 3 Dept. Reports 3562. These two deci- 
sions can not be affected by a consideration of the Act of 185t 
P. L. 674, and the Act of 1885 P. L. 309 providing tor the substitu- 
tion in the case of the death of the plaintiff in a suit brought to 
recover damages for personal injuries, and also providing for the 
Institution of a suit when death has occurred before any action 
had been brought, and further providing as to the persons entitled 
to recovery. It will be noticed that both the Acta of 1851 and 1855 
deal with actions in trespass, and'can bave no bearing upon nor 
control over the Workmen's Compensation Act of 1915, which is 
not based upon tort, but provides for compensation through the 
contractual relationship that has been eBtabliehed between the 
employer and employe. It has been held in Dettloff v. Hammond 
Standish & Co., by the Supreme Court of Michigan in 161 N. W. 
950, that the liability of an employer to pay compensation under 
the Michigan Workmen's Compensation Act to an injured employe, 
rests solely upon contract. As a matter of fact our Act has been 
declared constitutional by the Supreme Court of Pennsylvania 
because the right of the employer and employe to contract one with 
the other in respect to the privileges extended to them by the Act. 
See Anderson y. Steel Co., 255 Pa. 33. 

Furthermore, the Act itself does not extend the benefit of its 
provisions to the personal representatives of a deceased who had 
already filed his claim petition. 

A careful consideration of all the supplementary suggestions of 
counsel for the claimant fails to convince us that the disposition 
of the case under date of Decemlier 31, 1917, was not proper. 

Motion to reconsider dismissed. 
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*Ury V. Mason & Hanger Co. 
(i Dept. Reports, 481). 

Oourie of employment — AlteroaMoiu hetween porttet. 

A master mechanic, in tlie couiwt of hii emplofment, nhile engaged in a dis- 
pute with an .emplore, was attacked and fatally injnred by a second employe. It 
appeared that the injury was not infiicted because of any personal reason, and 
the claimant widow was awarded compensatloD. 

OPINION BY COMMISSIONER SCOTT, February 20, 1918. 

Heariog de novo held Tuesday, January ]5, 1918, Compensation 
Headquarters, Masonic Temple, Harrisburg, before Commissioners 
J. W. Leech and John A. Scott. 



APPEARANCES. 
William A. Kramer, Carlisle, counsel for claimant. 
J. P. Betts, Jr., Philadelphia, for defendant and Employers Lia- 
bility Assurance Corporation, Ltd., London, England. 

At the hearing de novo the following agreement was by consent 
of parties entered of record: 

"It is agreed by and between the counsel for claimant and coun- 
sel for defendant that the testimony heretofore taken by the Referee 
shall be adopted by the Board as if taken at this time. This to 
embrace not only the testimony, but aU the papers in the case, 
together with the record proved by W. Frank Hartzell, Esq., as 
the official record of the Court of Oyer and Terminer of Cumber- 
land county with its exhibits and photographs. 

Commissioner Scott. 



STATEMENT. 

The claimant's husband, Andrew Michael Ury, was in the employ 
of Mason & Hanger, railroad contractors, as a master mechanic. 
These contractors were constructing for the Cumberland Valley 
R. R. a section of railroad which extended from Winchester, Va., 
to Harrisburg, Pa., a distance of 116 miles, and in the prosecution 
of this work they employed a number of workmen, both skilled and 
common laborers. 

The defendants had a pump station equipped with the necessary 
boilers and engines to pump water to the different parts of the 

•Sec page 410. Cases .\ppea1ed to Courts. 
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work wherever needed. Walter Bigler was their engineer in charge 
of the pump station and on December 19, 1916 at 5 o'clock a. m. 
he undertook to make up his fires under the boilers, but was not 
able to keep up BuflScient steam to properly operate the pump. 

The claimant's husband as master mechanic and repair man, was 
sent for and came to help out the engineer. He decided the coal 
which the engineer was using was not gootl and told him he would 
send him a load of coal. In the afternoon he returned. The coal 
had arrived and the engineer had broken some of the lumps of coal 
into smaller pieces to get up a quick fire. This coal which had 
been sent by Ury to the engineer had been by the engineer specially 
prepared and was inside of the biiilding near the boiler. Both the 
master mechanic and the engineer tried to get the steam up by use 
of this new coal, but they did not succeed and the claimant's hus- 
band looked into the condition of the flues and was cleaning the 
flues and rolling them. While they were engaged on the premises 
about these repairs Charles Hamlet, a colored laborer on some 
part of the work, came from coal as was the custom of some of the 
employes, and instead of taking the coal from the pile outside of 
the boilerhouse he began taking the coal which the engineer had 
prepared for his own use. A dispute arose about taking the coal 
and the claimant's husband got into an argument with Hamlet 
about his taking the engineer's coal. He and Hamlet took hold 
of each other and TTry was thrown to the ground once or twice. 
Ifeither one seemed disposed to hurt the other and in the midst 
of their contention and scuffling James Anthony, another colored 
laborer about the work, came into the building and suddenly struck 
the claimant's husband a violent blow, from the result of which he 
later died. 

Anthony does not seem to have personally known the deceased. 
He was tried in the Court of Oyer and Terminer of Cumberland 
County on the charge of murder, and in his testimony he dis- 
claimed any personal feeling against the deceased employe and 
denied that he had even struck him, stating that he had been 
drinking, Kone of the other witnesses knew of any feeling between 
the deceased employe and the colored man, Anthony. From the 
testimony it is not possible to determine why Anthony put himself 
into tlie quarrel or contention between Hamlet and the deceased 
employe. It may be that he being a colored man desired to take 
up Hamlet's quarrel with TJry. We do not think the master 
mechanic. Ury, took himself out of the course of his employment 
when he remonstrated with Hamlet about taking the coal which 
he had directed the engineeer to use in order to get the fire up and 
the pump to work. Whether he acted wisely in entering into an 
argument with Hamlet is not material and we think he did what 
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be did in this regard in performance of what be conaidered a duty 
of bis employment 

We make the following 

FINDINGS OF PACT. 

1. Tbat neitber Andrew Michael Ury nor Mason & Hanger, 
defendants, served and filed notices eacb on the other of their 
rejection of the CompenBation Act of 1915. 

2. That Mason & Hanger, general contractors, were engaged in 
building and grading part of the roadbed of the Cmnberland Valley 
R. E. on December 19, 1916 two miles west of Ncwville, Pa. 

3. That Andrew Michael Ury, husband of the claimant, was 
employed by the defendants December 19, 1916 as a master mechanic 
and on tbat date was overseeing repairs at their pump station at 
Newville, Pa. 

i. Tbat while in the course of bis employment on December 10, 
1916 in the course of the discussion and struggle with a colored 
laborer Charles Hamlet an employe of the defendants, over a dis- 
pute about Hamlet taking coal which had been ordered for the use 
of the boilers by the claimant's husband, James Anthony, another 
colored employe of the defendants, came on the premises into the 
boiler bouse and struck the claimant's husband on the side of the 
head with a shovel. 

5. Tbat as a result of this blow decedent died on December 20, 
1916. 

6. That the injury was sustained by the decedent on premises 
occupied and in possession of the defendants while in the coarse 
of his employment and though the accident was caused by the act 
of a third person, it Was not intended to injure the employe 
because of reasons personal to him, but directed against him as 
an employe and because of his employment. 

7. That the average weeltly wages of the deceased employe at 
the time of the accident were f28.85 per week. 

8. Tbat the expenses of the last sickness and burial amount to 
?200, no part of which has been paid by the employer. 

9. That the decedent, Andrew Michael Ury, left to survive him 
a widow, Clio Ury, the claimant, who was living with the depend- 
ent upon him for support at the time of bis death. 

From the above findings of fact we make the following 

CONCLUSIONS OF LAW. 
1. Tbat both parents are bound by article three of the Work- 
men's Compensation Act of 1915. 
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2. That since Andrew Michael Ury, husband of the claimant, 
was at the time of bis death actually engaged in the furtherance 
of the buainesB aCFaira of his employer upon the premiaes of the 
employer and altbough his death was caused by the act of a third 
person not being intended on account of reasons personal to him, 
we bold that his widow, Clio Ury, is entitled to compensation under 
section 307. 



AWAED. 

The average weekly wages of the deceased employe being above 
$2t) per week there is awarded to Clio Ury, widow^ 40% of flO per 
week or (4 per week for a period of 300 weeks, beginning December 
20, 1916 unless in the meantime she die or remarry. This is also 
awarded to Clio Ury, dependent widow, the sum of f 100 for expenses 
of last sickness and burial. 



Youngst V. Irwin Baking Co. 

(4 Dept. Reports, 477). 

Conrte of employmeni— Place o/ acoident. 

A baker waa hired, his duties to begin at 5 o'clock in the afternoon of the day 
of hiring. Wbile being transported b; his employer to the baker;,'where his work 
was to be performed, he was injured. Held, that the clnimaut was not in the course 
of his employment when iojared. 

Apx>ellant represented by W. C Brown, Tittsburgh. 
Appellee represented by Isaiah Sclieeline, Altoona, 

OPINION BY COMMISSIONER LEECH— February 20, 1918. 

This case comes before the Board on appeal from the award of 
compensation made by the Referee. The testimony discloses the 
following: — 

The Irwin Baking Company, the defendant, conducts a baking 
establishment at Irwin, Pa., and on April 4, Paul Muellerschoen, 
a member of said firm, whilst in the city of Pittsburgh in his own 
automobile, on business for the firm, went to a place on Penn Ave- 
nue, about noon of that day, where he met the claimant and 
employed him as a cake baker. 
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Just what waH said at the time of the hiring is not clear, as the 
testimony is somewhat conflicting. The claimant testifies ttiat 
Mr. Muellerschoen hired him to go to Irwin and take charge of 
the cake department in their establishment, agreeing to pay him 
for his services, $18 per week. The claimant was to begin his work 
at 5 o'clock that afternoon at Irwin. After the conversation took 
place and the contract of hiring was entered into, Mr. Muellerschoen 
suggested to the claimant to get into his automobile and he would 
take him up to Irwin. The claimant got into Mr. Muellerschoen's 
automobile and a few minutes later, while passing through Wil- 
kinsburg on their way to Irwin, the said automobile was struck 
by a street car ^nd the claimant accidentally received the injury 
on which the present claim is based. 

The Referee found the above stated facte, and upon said findings 
of fact, concluded as a matter of law, because of the 

"Agreement between the claimant and defendant, the 
defendant arraged to transport claimant from the 
place of hiring to the baking establishment in Irwin, 
in an automobile which the defendant was driving," 

that therefore at the time of the accident, the claimant was in the 
furtherance of the business interests of his employer, and there- 
fore in the course of his employment, and awarded compensation. 

We cannot agree with this conclusion. Section 308 of Article 
III of the Workmen's Compensation Act, in defining the term 
"wages," among other things says, 

"Nor shall it (wages) include board, lodging, or 
similar advantages received from the employer, unless 
the money value of such advantages shall have been 
fixed by the parties at the time of hiring." 

Taking the most favorable view for the claimant of the testi- 
mony in this case, it would not support this conclusion of the Ref- 
eree. It certainly could not be construed as a contract to trans- 
I>ort the claimant to and from his work, and even if it could be 
so construed, no money value for such advantages was even dis- 
cussed at the time of hiring. 

Admitting all of the facts as found by the Eefeiee, we are com- 
pelled to say that as a matter of law at the time of the accident 
causing the injury for which the claimant seeks compensation, he 
was not in the course of his employment. The claimant never 
actually performed any sei-vices under the contract and in fact 
never reached the premises of the defendant, and therefore the 
injuries were not received in lite course of his employment nor 
while he was actually engaged in the furtherance of the business 
or affairs of his employer. 
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Adopting all of the findings of fact of the B^eree, we must con- 
clude that be erred in hia conclusions of law, and therefore set aside 
the award and sustain the appeal. 



Ward i\ Berwind-White Coal Mining Co. 

Depen deti U — Parents. 

Where claimaDts Ht the time of the death of their Hon were not dependent to nn; 
extent upon his earnings compensation will not be awarded. 

Claimant not represented. 

Defendant represented by Edward B. Creighton, Pbiladelphia. 

OPINION BY COMMISSIONER LEECH— March 7, 1918. 

This case comes before the Board upon petition for determina- 
tion of compensation under a statement of agreed facts which 
automatically decides all there is before us. 

It was agreed. between the parties hereto that Joseph L. Ward, 
the deceased, whilst in the course of bis employment by the Berwind- 
White Coal Mining Co., the defendant, met with an accident Jan- 
uary 5, 1918, which resulted in his death on the same day, and that 
both parties are bound by Article III of the Workmen's Compen- 
sation Act; that at the time of his death Joseph L. Ward was a 
minor son of the claimants, his parents, and resided with them ; 
that he earned approximately $130 per month, alt of which he gave 
to, his mother and she returned to him about $10 per mouth for 
spending money, the balance being applied to the expenditure for 
living funds of the family, which amount to fl50 per month. The 
father, one of the claimants, is aged 49 years ; in normal health, 
and earning |165 per month. A brother, Clarence Ward, single and 
living at home, is earning $130 per month, which he turns over to 
his mother to be applied to the general expenditure for living funds 
of the family, and she returns to him about $14 per mouth for 
spending money, leaving as his contribution to the general living 
funds of the family, $116 making a total of $401 contributed by the 
father and the two sons towards the general living funds of the 
family at the time the deceased met his death. The claimants own 
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DO real estate, but have a baok account amountiiig to fSOO and have 
subscribed to purchase Libert; Bonds totalling $300, to be paid 
for on the inatatlment plan. 



CONCLUSIONS OF LAW. 
Under this statement of agreed facts, we are compelled to rule 
that the claimants at the time of tlie death of tbeir son were not 
dependent to any extent upon hie earning, and are therefore not 
entitled to an award of compensation. 



DISALLOWANCE. 
The claim for compensation is disallowed and the petition diB- 
missed. 



*PyIat V. Forged Steel Wheel Co. 
(4 Dept. Reports, 576. t 

Injury — Contributory negligence no defenfe. 



Wbcre Hu employe through his conduct which amouDtB to contributory negUgeuce 
Hud is injureiJ, he will be deemed to have received the injury in tlie course of his 
employment wliiph entitles him to compciisntioni as contributory negligence is no 
defense to a claim for compensation. 

Appellant represented by Samuel Walker, Butler. 
Appellee represented by Jamea Galbreath, Butler. 

OPINION BY COMMISSIONER LEECH— March 7, 1918. 

The appellant contends in this appeal that the claimant was not 
in the course of his employment at the time of the accident in which 
he was injured, and alleges that the conduct of the claimant 
amounted to "horse-play," and took him out of the course of his 
employment. 

The Referee found as a fact that the claimant 

"On August 7, 1917, while in the course of his employ- 
ment and while at the place where his work requii'ed 
him to be, a billet was brought in on a crane and placed ^ 

on a lathe, claimant and his 'buddy' releasing the hooka 

'See page 408. Cases Appealed to Courts. 
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of the chain from said billet, the craneman raising the 
chains about to the height of an average man's head, 
claimant and his 'buddy' steadying and guiding said 
chains until this operation had been perfonned, when 
they let go. The caiTiage was then racked back by the 
craneman some 3 or 4 feet where it remained. ^ After 
said hooks had been raised and said carriage racked 
back 3 or 4 feet, claimant's 'buddy' went and sat down 
to await another operation, which frequently did not 
occur for perhaps. 30 miniites. Claimant then took hold 
of both hooks, one in either hand, and swung with his 
weight on said hooks, drawing up bis feet, when the 
craneman shifted the carriage which caused a jerking 
of the chains, throwing claimant to the ground and 
breaking his left leg at the middle of the femur, which 
totally incapacitated claimant from the date of the 
injury until the date of the hearing and he is still inca- 
pacitated, and your Referee finds that the injury sus- 
tained by claimant was in the course of his employment 
with the defendant company," 

and accordingly awarded compensation to the claimant, as provided 
for in Section 306-(a) of Article III of the Workmen's Compensa- 
tion Act of 1915. 

- The Board fully concurs in the conclusions reached by the 
Referee in this ease, that the accident occurred in the course of the 
employment of the claimant, and that his conduct at most could 
amount to no more than contributory negligence, which is no defense 
to a claim for compensation. The award is therefore affirmed and 
the appeal dismissed. 



Wills V. Altoona Coal & Coke Co. 

(4 Dept. Reports, 570). 

Injurv to maimed hand — Loss of iwe of hand — DiaabUitu — Total — PartioL 

An employs when a boy had bis foar fingers amputated at the knuckle joints and 
his thumb at the first joint, but acquired great Hkill with hia mntilqted member. 
While in the course of his employment tor defendant he suffered an injury to the 
same hand, the remaining part of the thumb and the entire palm of the hand ampu- 
*tated, which now prevents him entirely from performing any work with the In- 
jured member. Held, that this does not constitnte the loss of his hand as he had no 
hand to lose. The injury has effected his ability to earn wages and to that extent 
he is entitled to compensation for total disability so long as hia condition remains 
nndianged and partial disability when he shall acquire an earning capacity. 
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Appellant represented by Frank P. Martin, Pittsbm^h, 
Appellee not represented. 

OPINION BY MAOKEY, Chairman— March 7, 1918. 

The claimant when a boy suffered an injiity to his right hand 
consisting of the amputation of four fingers at the knuchlc joints 
and of his thumb at the first joint. This accident happened more 
than thirty years ago; in the meantime, the claimant had acquired 
great skiU and dexterity with this mutilated member and was able 
to perform many of the duties of a laborer with it. During his 
lifetime he had followed the trade of a carpenter and had at differ- 
ent times been engaged in ploughing, shoveling and_ other general 
laboring work. 

On September 15, 1917, while in the course of employment for 
the defendant, the claimant suffered another injury to the same 
hand which had been maimed as above described. As a result of 
this accident the remaining part of the thumb and the entire palm 
of the hand was amputated. 

According to the facts as found by the Referee and which we 
affirm there are left to the claimant at the wrist joint only a por- 
tion of the original ligaments which are now of no use and preveut 
him entirely at the present time from performing any work with 
the injured member. 

The question before us is the application of our law to these 
uncontradicted facts. Tiie Referee decided that these facts consti- 
tute the permanent loss of the use of the claimant's right hand. 
Had there been any contradictory evidence, then this finding of 
the Referee would be one of fact, but inasmuch as the facts are 
all admitted the appeal is one of law rather than of fact and the 
Referee's finding therefore is before us either to affirm, reverse 
or to modi^. 

We do not feel that we can sustain a finding that the claimant 
suffered a permanent loss of the use of his hand inasmuch as he 
had no hand to lose. Had the original injury been before us on its 
facts, we certainly would have been compelled to have found that 
the complete loss of every portion of the claimant's four fingers 
together with the thumb at the first joint would have constituted 
the loss of the hand. So that before the last accident, from our 
standpoint, the claimant did not have a right hand. He had a 
mutilated member which he had learned to use with some dexterity. 
It was useful to him and we have no evidence that he suffered loss 
of wages because of its crippled condition. The injury which he 
has experienced in his last accident, which is now the subject of 
compensation, has undoubtedly effected his inability to earn wages 
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and to that extent he should receive compensation. At the time 
of the Referee's award undoubtedly the claimant was suffering from 
total disability, because his whole training in life had been as a 
laborer requiring two hands or their equivalent. At that time the 
injuretl member was still tender and sore. 

We have nothing before us upon which we can find any earning 
power in the claimant for as we have frequently stated, it became 
the duty of the Employer to assist us in eatablishing a basis of 
calculation for compensation for partial disability by offering or 
procuring some suitable employment for the injured employe. 

We will modify the Referee's award to provide compensation 
for the claimant for total disability from October 30, 1917, for so 
long as the condition of the claimant shall remain unchanged. 
When he shall have acquired an earning capacity the said award 
shall be modified and changed to provide compensation for partial 
disability consisting of 50% of the difference between what he then 
earned and his former average wage as determined in this pro- 
ceeding in the agreement between the parties as |10.45. 



MODIFIED AWARD. 
In accordance with the foregoing opinions compensation is 
awarded to Jerry Wills claimant and as against The Altoona Coal 
and Coke Co. defendant for 50% of $10.45 or $5.23 per week begin- 
ning September 30, 1917 and continuing so long as the present dis- 
ability continues. Said award to be terminated by petition sub- 
■equently filed by the defendant, as they may be justified by after 
' developments. There is also awarded to the claimant the cost of 
a major surgical operation or f75 together with the costs of the 
proceedings as taxed by the Referee. 



Levan v. Susquehanna Coal Co. 

(4 Dept. Reports, 569). 

Injury — Epiieplff — Caust of 

Where epilepsy produces a fall the resultant injury from the fall is an accident. 

Appellant represented by H. A. Gordon, Wilkes-Barre. 
Appellee represented by Roger J. Dever, Wilkes-Barre. 
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OPINION BY COMMISSIONER SCOTT. March 7. 1918. 

The case of Wicks v. DoweU & Co., Ltd., 7 W. O. 14 (Bng.), is 
authority that epilepsy producing a fall and resultant injury from 
the fall is an accident within the meaning of the English Compen- 
sation Acts. We think the same principle is applicable under the 
Workmen's Compensation Act of 1915. 

The findings of the Keferee are adopted and his award approved. 
Appeal dismissed. • 



Moody V. Union Drawn Steel Co. 
(i Dept. Reports, 578). 

Compentation — When employe nutaint tnjsry not amounting to loia of memher. 

CotDpeusation cauiiot be awarded for the loet of a thumb. Unless the use of the 
hand is destroyed the only compensatiou allowable 1b for total disability, so long as 
it lasts, or for partial disability thereafter, if loss in eanting power can be shown. 

Appellant represented by Lawrence M. Sebring, Beaver Falls. 
Appellee represented by J. C- Sherriff, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— March 7, 1918. 

This is an appeal by the claimant, who Contends that the 
Referee erred in not awarding him compensation for the logs of a 
part of the thumb of his right hand. 

The claimant -was injured in the course of his employment by 
having his right thumb caught between the piish carriage and grips 
of a drawing machine, causing injuries which necessitated the 
amputation of the thumb just back of the first joint, totally dis- 
abling him from April 7, 1917, the date of the accident, until July 
17, 1917, when he returned to work without decrease in his earn- 
ings. The Referee awarded compensation for the entire period, less 
the first fourteen days, at 50% of his average weekly wages. 

The Pennsylvania Workmen's Compensation Act specifically 
provides compensation at the rate of 50% of the average weekly 
wages, for a period of 175 weeks, for the loss of the hand, or the 
loss of the use of the baud, as set forth in Section 306-{c) of the 
Act, and makes no provision whatever for the payment of compen- 
sation for any permanent injury amounting to less than the loss 
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of the member or the Iosb of the use of the member, excepting that 
set forth in paragraph (b) of the same sectioiL, as follows: — 

"(b) For disability, partial in character (except the 
particular cases mentioned in Clause (c) fifty per 
centum of the difference between the wages of the 
injured employe, as defined in Section 309 and the earn- 
ing power of the employe thereafter." 

In other words, the claimant in this case, taking the most favor- 
able view of the testimony, would be entitled only to an award for 
compensation for 50% of any loss which be sustained in his earn- 
ing power, by reason of the said accident. It was not contended 
by the claimant in this case that the injury which he suffered, 
amounted to either the loss of the hand or the loss of the nee of 
tin band, and there was no proof offered to show that tbe earning 
power of tbe claimant bad been decreased, as a result of the acci- 
dent, and therefore the Referee could have arrived at no other con- 
clusions than those reached by bim. 

The Referee's findings of fact and conclusions of law are approved, 
the award is affirmed, and the appeal dismissed. 



*Feltenberger v. Uniortlce Co. 

(4Dept. lieports, B77). 

Phv»ical oondilwn of emptot/e — Prior to ooctrfent— In;«ri) bv an aooident. 

An employe, seized with an epileptic fit while in the course of bis employment, 
fell, Btrikiug bia head and fracturing his skoll. The award of compensation to the 
widow was aastained. 

Appellant represented by I. L. Jones, Pittsburgh. 
Appellee represented by A. L. Ooldstrom, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— March 7, 1918. 

The appellant contends in this appeal that the Referee erred 
both in his findings of fact and conclusions of law. This contention 
relates to the second finding of fact: 

"That Ralph Felteuberger was employed by the 
defendant as a teamster at its plant in McKeesport, Pa., 
at an average weekly wage in excess of J20 per week, 
*See pace 406. Casts Appaalad to Ocnuti. 
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payable Bemi-moutlily, aud on September 12, 1917, 
while in the course of his employment, be suffered an 
attack of epileptic fit, be being subject to such spelU 
or attacliB, and by reason of this fit be fell backwards, 
Etriliing tlie back of his head on a brick step, and frac- 
turing the skull at tbe base of the brain, resulting in 
his death tbe following day, on September 13, 1917; 
bis death being due to a fractured skull," 

and the conclusion based thereon: 

"That the claimant's deceased husband, having come 
to his death by a fractured skull sustained while in the 
course of bis employment with the defendant company, 
while under the influence of an epileptic fit, she is enti- 
tled to recover compensation * • "." 

We are entirely satisfied that the Beferee was fully "warranted 
in his conclusions, by the facts in this case. 

As was said in Smith v. Pittsburgh Coal Co., 2 Dept. R«i)Orts 
1129, 

"The Workmen's Compensation Act does not prescribe 
any standard of health or physical condition to which 
the workmen of the State must conform to qualify for 
compensation, nor does it imply a warranty on the 
employe's part that he is free from latent disease or 
physical defect, which may develop into serious injury 
if excited into activity through his exertions in the 
course of his employment." 

The Referee's findings of fact and conclusions of law are 
approved. The award is sustained and the appeal dismissed. 



Yales V. Pittsburgh & Shawmut R. R. Co. 

(4 Dept. Reports, 575). 

Course of employment — Place of aoeident — Lightning ttroke — As to what 
an aoeident. 

A seetioii hand, wbo had ceased work temporarily to soek shelter during an 
electric storm, and who is killed by lightning stroke, during tlie stonn, is regarded 
as having sustained an accident in the course of his employment, and tha Referee's 
award of compensation to the dependents was affirmed. 

Appellant represented by Edgar W. Tait, Pittsburgh. 
Appellee not represented. 
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OPINION BY COMMISSIONER SCOTT, March 7, 1918. 

It is concluded by the defendant that the stroke of lightning sus- 
tained by the deceased employe was such violence to the physical 
structure of the body as contemplated in section 301, of the Act 
of June 2, 1915. The only question pressed by the appellant is 
whether at the time of the accident which caused the death of the 
claimant's husband he was in the course of hia employment. The 
deceased workman was a member of a section crew and during the 
regular hours of his employment an electric storm occurred, making 
it necessary In the judgment of the foreman of the crew and pos- 
sibly of the workmen, to seek shelter from the storm. At the sug- 
gestion and order of the foreman the regular work of the crew of 
which the claimant's fau^iand was a member was suspended, not, 
as we take it, for any definite time, but only until the storm had 
fully passed when they were expected to return to work. 

The Referee's sixth finding of fact covers substantially the cir- 
cumstances of the employment and is adopted by the Board. 
These facts as found bring this case, in our opinion, within the 
decision of the Supmne Court in the case of Dzikowska v. Superior 
Steel Co. handed down January 7, 1918 and printed in 1 Dept. 
Reports page 228. 

The award of the Referee is affirmed and appeal dismissed. 



*Wolford V. Geisel Moving & Storage Co. 
(4 Dept. Reports, 579). 

Proidmaie cause of death — Ahaoesa — Violence to phj/aiaal structure of the body. 

Ad employe who died front an abscess in the right lumbar regions originating 
fi'om an injury br strain wtiUe moving a piano in the course of his enploymcut sus- 
tains such violence to the physical structure of his body as to entitled him to eom- 
pcnsBtion. 

Appellant represented by J. C. Sheriff, Pittsburgh. 
Appellee represented by George E. Wolf, Johnstown. 

OPINION BY MACKEY, Chairman— March 7, 1918. 

The award of the Referee in favor of the claimant for herself 
as well as her children is attacked by the insurance carrier of the 
defendant both because of the findings of fact and the inferences 

*See page 410. Gaaea Appealed to Ooarta. 



drawn therefrom. This case, however, really involves only ques- 
tions of fact. The legal influences necessarily follow or fall as the 
material issu^ of fact are determined. 

The Referee found that on May 4, 19X7, Dorsey WoUord, a man 
about 47 years of age, while engaged in moving a piano in conse- 
quence of bis employment for the defendant, suffered an Injury or 
strain which subsequently caused his death. If the evidence sub- 
stantiates this finding that is the end of this appeal. 

In the first place, we must consider whether there is sufficient 
evidence in the record to sustain the Referee in his finding that 
the deceased had really suffered an accident or physical violence 
to his body that day. We have the fact that he was engaged in 
an occupation requiring the use of great strength and necessarily 
involving him in the employment of all his physical forces. 

Wc have bim complaining to his wife, to his employer and to 
his physician that he had injured himself while thus employed. We 
have the fact of his previous good health and his ability to work 
immediately before this particular employment and we also con- 
sider all the inferences that may or may not- grow out of the fact 
chat his employer was so convinced that his employe had suffered 
an accident, as he described, that he reported the same to the 
Department of Labor and Industry. We also have the result of 
the autopsy showing that the cause of death was an abscess in the 
right lumbar regions. We have the clear and positive evidence 
of Dr. Emlen Jones that the abscess was the result of an injury 
and that the said abscess could not have originated from any 
natural causes. It must also be remembered that Dr. Jones arrived 
at this conclusion while acting in a professional capacity for the 
insurance carrier of the defendant. 

After giving due consideration to all the items of evidence in 
respect to this phase of the case we hold that the Referee was right 
and sustain his finding of fact that on May 4, 1!)17 Dorsey Wolford 
suffered an accident in the course of his employment for the defend- 
ant, the Geisel Moving & Storage C3o,, and that the said accident 
happened within the State of Pennsylvania! 

In coming to this conclusion we have not given any undue con- 
sideration to the statements made by the deceased, although in 
each instance they were made, in our judgment, at- a time when 
there was no possible thought in the deceased's mind of fabricat- 
ing a story to be subsequently useful to himself or to his depend- 
ents. The manner in which the deceased described his injury as 
well as the persons to whom he related these occurrences naturally 
raise in the mind of a disinterested reader of the testimony a strong 
feeling in favor of their truth. He told tbeni to his wife. Chief 
Justice Brown in Van Eman v. United Fidelity Casualty Co., 201 
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Pa. 504 has indulged in a most interesting discusBioo as to the 
value of Buch statementa and the probability of their truth when 
thus made. More than this, he told bis physiciao and in thia 
respect his statements become more material and pertinent than 
when made to anyone else, for the reason that the physician, hear- 
ing the tiistory of the accident, is in a better position, with his pro- 
fessional knowledge and opportunity for investigation and exam- 
ination, to verify the truthfulness of such statements. 

He next told them to his employer as well as to the employer's 
agent, and, as a consequence either of the employer's belief in the 
deceased's veracity or because of an independent and collateral 
investigation of his own, he caused an accident report to be made 
out and forwarded to its proper bureau at Harrisburg; and 
fiaally the full verification of the fact that the man had been 
injured was found in the post mortem when the physician of the 
employer's insurance carrier reported to his principal that, in his 
judgment, the man's death had been caused by an abscess which only 
could have originated by injury. It is interesting to note that in 
the case of Dzikowska v. Superior Steel Company, 104 October 
Term 117 Supreme Court of Penna., filed January 7, 1916, Mr. 
Justice Potter in speaking of the deceased's accident says "he 
stepped out of the shipping room and went into a box car, sup- 
posedly in order to smoke, as he said afterwards, in striking a 
match upon his trousers the burlap apron took fire. No one saw 
him at the moment, but directly afterwards he ran out of the car 
all adame and was so badly burned that his death resulted in a 
few days." The pertinence of this reference is to show that our 
Supreme Court has indicated that the statements of a deceased as 
to how an accident happened are not so repugnant to that court 
that it would refuse to consider the same. 

In the administration of a Workmen's C-ompensation Law it so 
frequently happens that there are no eye witnesses to accidents 
that cause death, that the very purposes of the law would be 
defeated in a large number of cases, if the Booard were not given 
a wide latitude in drawing inferences of fact from sucb circum- 



Having determined that there was an accident, we will next con- 
sider whether or not there is sufficient evidence to justify the find- 
ing that death resulted in the consequence of the injury thus 
inflicted. Having indicated the importance to which we attach to 
the testimony of* Dr. Jones it necessarily follows that our confi- 
dence in his evidence obtains equally Sh to one part as to the 
other. Such being the case we naturally adopt his testimony in 
this respect na conclusive. The fact that he was employed by the 
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insurance carrier of the defendant necessarily dismisses any pos- 
sible thought that his testimony was unduly favorable to the claim- 
ant. 

We find tLat the cause of the decedent's death was the abscess 
described by Dr. Jones and the other physicians which had its 
origin in the injury suffered by the deceased in the course of his 
employment for the defendant. In fact there is not sufficient con- 
tradiction in the medical testimony to warrant any further dis- 
cussion of this phase of the case. 

The findings of fact and concliisions of the Beferee are affirmed 
and the appeal dismissed. 



Hewlett V. Midvale Steel Co. 

(4 Dept. Reports, 584). 

Cause of death — Dilatation of the keart — Tidlence to the phpitoal structure of the 
hodv. 

Ad employe met bis death as the result of dilatation of the heart. There were 
DO marks of auj' violence to the physical stnictare of the body and no evidence that 
the decedeDt bad received any actual Injury In the eoarae of bts employment. 

Burden of proof — Svideace. 

Where a claimant does not meet the burden of proof that the decedent's death was, 
due to an acddeDt Id the course of his employment compenaadon vrill be denied. 

OPINION BY COMMISSIONER LEECH— March 7, 1918. 

Hearing de novo held before the Workmen's Compensation Board, 
at its office in the North American BIdg., Philadelphia, Wednesday, 
January 30, 1918, at 10 o'clock a. m. 



APPEARANCES. 
For claimant John Walsh, Philadelphia. 
For defendant Robt. T. McCracken, Philadelphia. 

The hearing de novo was granted in this case for the reason that 
there was no proof as to the actual cause of the death of the 
deceased beyond the fact that he died of dilatation of the heart, 
find the testimony seemed to be somewhat indefinite as to the pos- 
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sibility of the decedent's having come in contact with an electric 
current of sufficient voltage to have caused his death, and it was 
thought that at a re-hearing this feature of the case might be more 
fully developed. 

When the matter came before the Board for a bearing de novo, 
it was agreed that the testimony taken before the Referee should 
be considered by the Board as if taken before it at the hearing de 
novo, and there being no further testimony offered, upon a re-argu- 
ment of such facts as are clearly establislied by the testimony the 
Board is of the opinion tbat the claimant has not met the burden 
of proof imposed upon her and therefore makes the following 



FINDINGS OF FACT. 

1. Daniel M. Hewlett, the decedent, and the Midvtde Steel Co., 
the defendant, were both bound by the provisions of Article III 
of the Workmen's Compensation Act of 1915. 

2. That at the time of his; death and for some time previous 
thereto, the decedent had been employed by the defendant as a 
laborer and in such employment his wages were $18 per n'eek, pay- 
able weekly ; that the expenses of the last sickness and burial were 
over $100, none of which has been paid by the defendant; that the 
decedent left to survive him his widow, Bessie M. Hewlett, the 
claimant, w'ho was living with him and dependent upon him at 
the time of bis death. 

3. That on July 18, 1917, the deceased was found lying in front 
of an electric crane which he had been operating in the course of 
his employment with the defendant ; that there were three con- 
trollers on the crane which the decedent was operating; that at 
the time of the accident and for several days prior thereto, the hood 
or covering of one of these controllers had been removed, leaving 
the inside of the controller exposed ; that the death of the deceased 
must have been practically instantaneous. 

4. That the decedent had been treated in the defendant's dis- 
pensary on the night prior to the accident, for pains in his chest 
and abdfmten. 

5. That there were no marks of any violence to the physical 
structure of the body of the deceased and no evidence of any kind 
which would warrant the inference that the deceased had received 
any actual injury in the course of his employment with the defend- 
ant on July 18, 1917. 

The weight of evidence as to the proximate cause of the death 
of the decedent was to the effect that he died as the result of dila- 
tation of the heart, and so we find. 
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CONCLUSIONS OF LAW. 
Under the above findings of fact that the death of Daniel M.' Hew- 
lett was not the result of any accident occurring in the course 
of his employment, resulting in any violence to the physical Btme- 
ture of his body, the claimant is not entitled to compensation. 



DISALLOWANCE. 
Tlie cliiim in, therefore, disallowed. 



Jurdano r. Morosic. 

(4 Dept Reports, 572). 

Oompemation — Alien enetnir entitMt to. 

An einplo;e injured In the coane of his emplorment cannot be denied 
tion for the reason that he is an alien enem;. 

Appellant represented by W. D. Wallace, New Castle. 
Appellee represented by Eobert C. Wallace, New Castle. 

OPINION BY COMMIS8IONEB SCOTT— March 7, 1918. 

The evidence clearly shows that the claimant suffered an injury 
in the course of hia employment with the defendant. The defend- 
ant has appealed upon the ground that the claimant is not a citi- 
zen of the United States and that the defendant is a citizeo of the 
United States. 

The third finding of fact by the Referee is to the effect that tiie 
claimant is an Austrian by birth and never has been naturalized 
as a citizen of the United States, but has been a resident of the 
United States for about eleven years. 

We find nothing in the Act which, in our opinion, justifies the 
denial of compensation to an alien if the other facts of employment 
and injury appear, and in this case they do. The fact that a state 
of war exists between Austria and the United States may possibly 
affect the status of all alien enemies with regard to the ns« and 
enjoyment of property owned by them. This, however, we think 
is a matter which may be reported by the employer to the proper 
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Custodian of Alien Property lately appointed by the President of 
the United States and does not affect the right of the claimant to 
have an award made in his favor. 

The award of the Befet-ee is affirmed and the appeal dismissed. 



Lazavich et al. v. Chester Shipbuilding Co. 

(4 Dept. Reports, 569). 

Appeal nunc pro tuna — Atloicanee of — Praotiee — Ftlinir of petition icilhin one year. 

The Board ia without power to consider a petition for an allowance of an appeal 
Dunc pro tnnc where a claim petidon was dismissed and no new petition had been 
filed within one rear from date of th« accident. 

Appellant not represented. 

Appellee represented by G. W. Bradford, Jr., Philadelphia. 

OPINION BY COMMISSIONER SCOTT— March 7, 1918. 

A claim petition was filed in this case by the parties to the record 
against the Chester Shipbuilding Co., November 14, 1916. 

John Povier, sone of Susanna Lazavich, one of the claimants died 
October 29, 1916 as the result of an accident while employed in 
the works of the defendant. Mike Lazavich is not properly a 
claimant, since he was not the father, but the step-fatiier of the 
deceased employe. 

At the hearing before Referee Scott, December 5, 1916 in the 
Hotel Washington, Chester, Pa., the claimants refused to produce 
any testimony, giving as their reason that they would not go on 
with the case unless an amount of money in excess of what they 
might be entitled to under the act was paid over by the defendant. 
The Referee not being able to persuade them to follow up the alle- 
gations of the claim petition with any testimony on which an award 
could be made dismissed the case witho^ prejudice. 

On December 6, 1917 or more than one year after the Referee 
had disposed of the case, the claimants filed their petition with the 
Board praying that they be allowed an appeal nunc pro tunc so that 
the Board might consider the case and order a hearing de novo. 
December 8, 1917, Chairman Mackey made the following order: 
"Upon reading the foregoing petition, leave is hereby granted to 
file the said appeal as of December 8, 1916." The appeal was set 
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down for bearing December 13, 1917. Testimon; waa taken before 
the Board for the purpose of investigating the facts and circum- 
stances attending the bearing before Referee Scott. This test!- 
niony developed no good reason in the opinion of the Board for 
granting a hearing de novo. Besides the order , of the Referee dis- 
missing the case witbout prejudice could have no effect to extend 
or create rights in the claimants other than contained iu the act. 
The claim petition having been dismissed and no new petition 
having been filed within one year from the accident, we hold the 
Board is without power to now consider the case. Its dismissal 
by the Referee is affirmed. 



Pressler v. General Refractories Co. 
(4 Dept. Reports 701). 

Mistake — As to phj/aioal oonditien when fintU receipt is signed. 

IF a final receipt ia signed by mistake, the Board will, upon petition for review, 
dirett the continuation ot compensation payments and make such order ag th« cir- 
cumstances of the coses justify. 

Claimant represented by H. W. Petrilten, Huntingdon, 
Defendant represented by H. L. Welsh, Harrisbui^. 

OPINION BY COMMISSIONER SCOTT— March 14, 1918. 

This case first came before the Board on an appeal from the deci- 
sion of Referee Snyder on the petition to re-open the agreement 
entered into between the claimant and defendant. Mie appeal was 
sustained and the order of tbe Referee set aside, the Board holding 
that the proceedings were irregular. The Board made the sug- 
gestion that tbe facta developed indicated tbe proper proceeding 
was under Section 423, to review the final receipt to determine 
whether the facts and circumstances surrounding the execntion of 
the receipt and the condition of the injury at that time justified 
a termination of the agreement. A petition to review was filed. The 
Board referred the case to Referee Snyder to take the testimony 
and report the same to the Board. Testimony was taken December 
20, 1917, and upon further order of the Board additional testimony 
was taken January 11, 1918. All of which testimony is before the 
Board for its consideration. 
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It is clear from the l«8timoDy and especially the medical testi- 
mony, that the injury snstained in October 1916, resulted in a 
permanent injured condition of his left arm, and that on the 15th 
of January, 1917 when the claimant signed the final receipt acknowl- 
edging to have received comi>ensation in full to January 1, 1917, 
his disability bad not terminated and that his earning power, due 
to the condition of hia arm, was atill impaired; that the signing 
of the final receipt aj that time was based upon a mistalte as to 
the actual condition of the claimant's injury, although there does 
not appear to be any fraud or coercion used by the defendant in 
procuring such receipt from the claimant. 

The Board will not consider the final receipt in the case as deter- 
mining that liability under the agreement terminated January 1, 
1917. In his petition for review of the final receipt the claimant 
alleges that his disability arising from the original injury contin- 
ued to be total in character until August 16, 1917. We think the 
testimony supports this allegation. However, he returned to work 
July 1, 1917 and worked two days as a sweeper at 25 cents an hour 
and did some further work about the ovens, in all working about 
the period of one week. The employer will be entitled to deduct 
this time from the period of total disability Iwtween January 1, 
1917 and August 16, 1917. 

Since the last payment of compensation January 1, 1917 the 
injury which is permanent unless an operation shall fully correct 
it, has been gradually getting better and it is apparent the claim- 
ant has at least been able to do light kinds of work and the Board 
will assume that the claimant's statement in bis petition is true 
that his disability has been since August 16, 1917, partial instead 
of total. The following question was asked the claimant in his 
last examination: "Q. If you bad work with only one hand, 
you would be willing to work? A. I certainly would." No. doubt 
tlie defendant has light work it could offer the claimant or work not 
Involving much use of the claimant's injured arm. 

In Olerka v. Lebigb & Wilkes-Barre Coal Co., 3 Dept. Reports 
2944, in an opinion by Chairman Mackey the Board said: 

"The burden rests upon the employer to furnish the 
injured employe some employment that be can perform 
and thus present to the Board the very best testimony as 
to the condition of the employe and ability to earn 
wages. The employer is then giving the Board exact 
data from which it can decide that the employe ia either 
cured or has partially recovered and can adopt his 
then present wages as a basis for computing compensa- 
tion for partial disability. Of course the employe must 
do his part. He cannot stand back and stubbornly 
refuse to accept a reasonable offer at the hands of his 
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employer. In anch a cane it would become oar plain 
duty to discontinue compensation entirely and wait 
until the employe yielded to reason, accepted a position 
and gave us the figures for computing hia partial dis- 
abili^. 

Under the rule above announced until an offer of light work 
or such work as the testimony indicates the claimant is able to 
do has been made by the employer we cannot fix the amount of 
compensation due for partial disability. If,' however, an offer of 
work is made and accepted, the wages then paid will give the Board 
exact data to determine the extent of the partial disability, if 
any, or the parties themselves will then be in a situation to deter- 
mine the amount of compensation payable from Angust 16, 1917 
which they can provide for iu a supplemental agreement, or if an 
application be made to the Board showing that the claimant has 
gone to work, with a statement of the amount of his present wages, 
the Board will be able to fix the amount of compensation for par- 
tial disability from the same time. 

The Board in accordance with the foregoing observations makes 
the following order : 

And now, February 28, 1918 it is ordered that the defendant 
shall pay total compensation under the terms of the agreement to 
August 16, 1917 after deducting one week from the period to cover 
days worked and paid for by the defendant, and further, that com- 
pensation on the basis of partial disability shall be paid from 
August 16, 1917, so long as such disability shall continue, not to 
exceed 300 weeks from the fourteenth day after the accident. The 
amount of the weekly compensation for such partial disability to 
be 50% of the difference between the wages earned by the claimant 
at the time of the accident and the amount of wages he shall 
receive when he shall have returned to work for the defendant or 
othet employer. 



♦Dodds V. Tacony Lumber Co. 

(4 Dept. Reports, 704). 

Agreements bettoeen partiei lubiequent to aoeident — When there U fraud, mistake 



If there ia mistake as to the extent of diaability when the compeasatton agreement 
fa signed the Board will, upon petidoa to review, direct the agreement to be changed 
■to correspond with the facta. 

•See page 404. Caaes Appealed to Courts. i; ■ r.-; h, V^iOCM^IC 



ClaimaDt represented by William LiotoD, Philadelphia. 
Defendant represented by A. T. Johnson, Philadelphia. 

OPINION BT COHMISSIONEB LEECH— March 14, 1918. 

The petition of the claimant in this case nets forth that at the 
time he executed a compensation agreement with the defendant 
for the disability. set forth in said agreement, "it was thooght at 
that time that there was only disability but there is now a total 
loss of use of Hhe left hand," and the matter has therefore been 
brought before the Board in order that it might review the said 
compensation agreement, and testimony was duly taken before the 
Workmen's Compensation Board at Philadelphia, Wednesday, Jan- 
uary 30, 1918. 

The testimony taken at that time aatisflea the Board that the 
injury sustained by the claimant in this case is equivalent to the 
loss of th% use of his hand and therefore accordingly modifies the 
agreement and directs the defendant to pay to t!:e claimant com- 
pensation for the loss of the nse of his hand, in accordance with 
the schedule set forth in Section 306-(c) of the Workmen's Com- 
pensation Act, subject to credit for payments already made on 
account of said injnry. j 



Volantis v. Philadelphia & Reading Coal & Iron Co. 

(4 Dept. Reports, 679). 

Prae(io0 — tfodtjiootton or lemHnaMon o/ ofrrMM^nf or award. 

The signing of a so-called final receipt cannot always be conetmed as a euppte- 
mental agreement tenninatitiK eompenaatloD. 

OaiRpematiim — A» to termination of eompemation. 

An employer has no right to diacoutintie eompensation payment without flrat 
bavinf presented his petitiop to terminate the agreement or award. 

Appellant represented by George Ellis and John F. Whalen, Potts- 
ville. 
Appellee represented by M. B. Kilker, Girardville. 

OPINION BY COMMISSIONER SCOTT— March. 14, 1918. 

A claim petition was filed in this case May 12, 1917, alleging 
that the claimant had sustained an injury by accident December 
18, 1916, while in the employ of the defendant company; that his 
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injuries were lacerations and contuHions of both iega from fall of 
coal. 

Before the petition was heard a compensation agreement was 
signed by the defendant by its representative, B. D. Troutman, 
and the claimant, which compensation agreement was approved 
by the Board, February 23, 1917. 

The defendant having stopped payment of weekly compensation 
the claimant filed his petition August 6, 1917 under Section 426, 
alleging that he was then able to work, but that b»had been inca- 
pacitated from December 18, 1910 to May 11, 1916 and had only 
received five weeks compensation. 

The defendant had no right to cease paying compensation with- 
out having presented its petition to terminate the agreement. 
In the hearing before the Referee a receipt was presented by the 
defendant dated March 12, 1917, for $26.57, a copy of which receipt 
is filed with the record of the hearing. This receipt is marked at 
the bottom "Final receipt, paid March 12, 1917." 

The claimant denies that he signed any final receipt op any 
receipt whieh he understood to be a final receipt. The Board has 
frequently stated that what are known as final receipts are not 
necessarily to be taken as supplemental agreements terminating 
compensation. However, the copy of receipt in the record is simply 
a receipt for the payment of $26.67 and can in no way be consid- 
ered as a receipt terminating the compensation liability of the 
defendant. The Beferee has treated it as a final receipt and found 
that it was executed by mistake. 

The signing of a compensation agreement by the defendant was 
nn admission that an accident happened for which the defendant 
was liable to pay compensation so long as the disability continued, 
although the application made by the claimant to modify the 
agreement was not necessary on his part, as the continuing duty 
under the agreement was upon the defendant to pay compensation 
until the disability had changed or terminated and this termination 
had either been acquiesced in by the claimant or found on a peti- 
tion presented by the defendant; but since the Referee has taken 
testimony as to the condition of the claimant's injuries after the 
signing of the compensation agreement to determine whether any 
modification should be made in the agreement, we will consider the 
appeal from his order or award. There are certain findings and 
conclusions made by the Referee which we do not deem material, 
but that part of his order or award which directs the defendant 
to pay compensation at the rate provided in the agreement |8.89 
per week from February 6, 1917, to May 10, 1917, or the time when 
the testimony shows the disability ceased, is affirmed. Appeal dis- 
missed. 
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♦Vasiloff V. John F. Casey Co. 
(4 Dept. KeportB, 680). 

' , U»e of member, Loti of^-Foot. 

An enplore snEered amputation of bia foot at a point in the tnatep about 4j 
luchcB from end of the toes, and about } of an iocb in front of the line of the leg. 
The ankle and beel were left unimpaired. Held, that be had lost the use of his foot. 

Appellant represented by W, F. Ames, Pittsburgh. 
Appellee represented by C. W. Frankel, Piittsburgh. 

OPINION BY COMMISSIONER LEECH— March 14, 1918. 

This is an appeal from an award of compensation, alleging error 
in tlie Referee's findings of fact and conclusions of law, and raising 
the question as to whether the Referee erred in finding as a fact 
that the injnry to the claimant was equivalent to the loss of the 
foot within. the meaning of Section 366(e) of the Worlimen's Com- 
pensation Act of 1915. 

The Referee found as a fact that, 

"On June 26, 1917, while at work for the defendant 
at Sharpsburg, Pa., the claimant, was thrown off a rail- 
road car, said car passing over his right foot, causing 
such injury as required the amputation of the foot at 
a point in the instep, there being amputated about 4^ 
inches of the foot, leaving the ankle and the heel unim- 
paired, the point of amputation being about $ of an 
inch in front of the line of the leg. The amputation 
■ interferes with claimant's walking for the reason that 
he does not have the spring that he had from use of the 
ball of the foot and the toes and his walking now is 
about the same as he would have from the use of an 
artificial limb or peg leg." 

The Referee further found that the injurj' to the claimant's foot 
amounted to the permanent loss of the use of the foot, and there- 
fore should be considered as the equivalent of the loss of the foot, 
and awarded compensation for the said injury under the schedule 
set forth in Clause (c) of Section 306 of the Workmen's Compen- 
sation Act of 1915. 

The Board concurs in the findings of fact and conclusions of law 
reached by the Referee, and therefore affirms the award and dis- 
misses the appeal. 

*See page 410. Ctmee Appealed to CJonrts. 
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♦Maier ». Pittsburgh Brewing Co. 

(4 Dept. RepoGts, fi83). 

Sunstroke — Death — Cause of — Violence to the pkv»ical ttnuitare of the tody. 

Ad employe BQfteriug death on accoant of miiutroke occuniiiK In Ae coarse of 
liu emplojmeat BUBtaius Bttcb violence to tbe phyBical stnictan of th« bodj u to 
entitle him to compeuBaticD. 

Appellant represented by Charlea F. I'attersou, Pittsburgh. 
Appellee represented by James P. Coyle, Pittsbui^b. 

OPINION BY MACKEY, Chairman— March 14, 1918. 

The facts in this case are undisputed. The Referee determined 
that since the claimant's deceased husband had suffered death on 
account of sunstroke, occurring in the course of his employment 
with the defendant company, that the claimant was entitled to 
compensation, as a dependent widow. 

We, then, have only to consider whether sun stroke suffered in 
the course of employment is a personal injury as contemplated by 
our law. In Dzikowska v. Superior Bteel Co., 104 October Term 
1917 (Supreme Court of Pennsylvania) (not yet reported) Justice 
Potter said "In the Compensation Act of some of the States, com- 
pensation is allowed only for injuries 'arising out of and in the 
course of his employment' thus attaching two conditions to the 
right to recover. In the Pennsylvania statute, the words 'arising 
out of do not appear, and we are, therefore, relieved from the 
necessity of considering the question whether in this case the. acci- 
dent 'arose out of or was due to the character of the employment. 
Under our statute compensation is given for personal injury or 
death of an employe by accident in the course o( his employment." 

In Smith v. General Crushed Stone Co., 2 Dept. Reports 1002, we 
held "violence to the physical structure of the body should be con- 
strued as including any sudden abi'upt change in the physical struc- 
ture of tissues of the body attributable to the sufferer's employment 
in the employer's service, whether such change is the result of a 
blow or other physical force from without, or of some external 
force as cold or heat operating directly on that part of the body in- 
juriously affected, or of a strain or other internal disturbance of the 
bodily tissues." Compensation has accordingly been awarded for 
heat prostration suffered in the course of employment. Lane v. 
Horn & Hardart Baking Co., 2 Philadelphia County September 
Term 1917 No. 5224. See also Dennison v. Tioga Steel Co., C. P. 

*8ee page 407. Caaes Appealed to Conrti. 
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2 March Term 1917 No. 77S. In Fenton v. Tborley 19 T. L. E. p. 684, 
Lord MacNaughton said "I came, therefore, to the conclasion that 
the expressioD 'accident' is used in a popular and ordinary sense of 
the word as denoting an anlooked for mishap or an untoward event 
which is not expected or designed." In Pack v. Prudential Casualty 
Co. 170 Ky. 47 — it was held that a sun stroke while at work in the 
ordinary cotirse of employment was an unexpected event not ac- 
cording to the usual course of things within the meaning of the word 
'accident' used in the policy insuring against accident. See Moi^au 
V. a. 8. Zenaida 2 B. W. C. 19. The phenomena of sun stroke present 
all the requisites of our definition of violence to the physical structure 
of the body. See Smith «. General Crushed Stone Co (supra). We 
have held that an employe struck and killed hy a stroke of lightning 
while in the course of employment suffered an injury by accident > 
and that his dependents are entitled to compensation. Tomazezki v. 
Carnegie Steel Co., 2 Dept, Reports 2176 ; also Howgard v. Howard 
Co. 3 Dept. Reports 1917. Heat is an external force. The intense 
heat of the sun causes sudden paralysis of the vital centers iu the 
victim's brain causing suspended heart action and breathing. 

The best authorities agree that sun stroke is a definite auto-in- 
toxication produced primarily by: 

1. Checking of normal processes of elimination of waste products. 

2. Marked depression of the nervous system. 

3. Altered metabolism , or disturbances of nutrition. 

Id consequence of these factors there results a degeneration of 
the cellular structure of the various organs of the body, especially 
the brain, liver and kidneys, and mai'ked alterations in tlie constitu- 
tion of the blood, and similar changes in the heart. Wharton and 
Stille in Medical Juriapnidence Vol. 3, page 275, brings sun stroke 
absolutely within the generally accepted definitions of an accident 
by the following: 

"The true sun stroke cases are found in persons who 
while working hard are exposed to the intense heat of 
the sun. It occurs frequently in tbe soldiers on the 
march and to laborers in the larger cities. The patient 
may be stricken down and die within an hour, with 
symptoms of heart failure, dyspnea and coma. Death 
may be almost instantaneous, the victim falling as if 
struck on the head. The most usual forms come on with 
headache, dizziness, etc., followed by insensibility and 
como, temperature ranging from 107 deg. to 110 deg. or 
higher. Tbe fatal termination may occur within 24 or 
48 hours." 

It is onr thought, then, that sun stroke when suffered iu the course 
of employment constitutes a compensable accident under the Penii- 
sylvania Workmen's Compensation Law of 1915. 

The award of the Referee is snstained and the appeal dismissed. 
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*Leary v. J. Gibson McIIvain & Co. 
(4 Dept. Reports 610). 

Compentation — As to claims of indoto and oftildren. 

Where a poBtbumouB child is bom to a widow entitled to 40% of her late hus- 
band'a average weekly oamings ap to the time the child is born and to 4E>9(> there- 

OPINION BY MACKEY, Chairman— March 14, 1918. 

Appellant represented by Jacob Mathay, Philadelphia. 

Appellee represented by Buitsell Duane and A. T. Johnson, Phila- 
delphia. 



HEARING DE NOVO. 

HISTORY OP THE CASE. 

The above case was remanded to the Workmen's Compensation 
Board by Common Pleas No. i of Philadelphia County with directions 
to hear same de novo and "to make such disposition thereof as may 
be justified l^ally by the evidence." 

A reference to the record will disclose the fact that the Referee 
disallowed compensation because he found that under the evidence 
there bad not been established the fact that the deceased had suffered 
an accident in the course of his employment. 

The Board reviewed the testimony and came to the contrary 
opinion as fully set forth in 3 Dept. Reports I'age 1619. The conrt 
to which this case was appealed by the defendant ruled that under 
provisions of Section 421 that the Board ought to have granted a 
hearing de novo rather than to have made an award upon the same 
fa(^s that were before Hie Referee. 

Accordingly the Board notified counsel of record to appear be- 
fore it on January 31, whereuiron it was agreed by counsel that the 
testimony in the record taken before the Referee should be adopted 
by the Board as though heaid by it. Counsel for claimant as well 
as for defendant stated that there was no desire to add any more 
testimony to that which was already in the record. 

Accordingly the Board has considered all the evidence and adopted 
the following: 

PINUINGS OF FACT. 
1 . Dennis F. Leary deceased, the husband of the claimant and J, 
tJibson McIIvain & Co. the defendant had both accepted Article 
'See page 407. Cases Appealed to Conrts. 
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Ill of the Penusylvaaia Workmen's Compensation Act of 1915 before 
December 29, 1916, and apon that date both were under the terms 
of the compensation law of the state. 

2. That upon the said date the aaid Dennia P. Leary, the hus- 
band of the claimant, was in the employment of the defendant, and 
while engaged in the course of his employment suffered an accident 
in the neighborhood of Sixty-fourth and Webster Streets, city of 
Pliiladelphia, Pa., that caused his death. 

3. The Board finds that the deceased while driving the defendant's 
team lost his way and drove from the regular road in an unprotected 
and unimproved section of Cobbs Creek Park in close proximity to 
the regular road on which he was endeavoring to drive. That while 
thus in the course of his employment he was thrown from the wagon 
because the front wheel of the same was precipitated into a hole 
striking upon his head causing hia death. 

4. That the date of the said death was December 29, 1916. 

5. At the time of the aaid accident the deceased's average weekly 
wage was $14.50. Expenses incident to the burial of the deceased 
was flOO no part of which was paid by the defendant. 

6. That the claimant is a dependent widow and was actually 
dependent jipon him for support at the time of his death. 

7. That a posthumous child was born on the 29th of March, ]!)17, 
is named Gertrude. 

Under the foregoing facts the Board adopts the fallowing: 



CONCLUSIONS OF LAW. 

That the claimant, Marguerite F, Leary and the child of the saiil 
deceased Dennis F. Leary and Marguerite E*. Leary are entitled 
to an award of compensation under the Pennsylvania Workmen's 
Compensation Act of 1915. (See 3 Dept, Reports page 1619.) 

The Board accordingly makes the following award: 



AWARD. 
It is hereby ordered that the defendant J, Gibson Mcllvaiu & Co. 
pay to the claimant Marguerite F, Leary 40% of $14.50 or $5.80 per 
week from December 29, 1916 until March 29, 1917, the date on 
which the said child was born and from that said date 45% of 
114.50 or 16.526 per week for the balance of the term of 300 weeks, 
and from that said date March 29, 1917, 15% of ?14.50 per week 
or $2,175 to the guardian of the said Gertrude Leary until she shall 
have reached the age of 16 yeara on March 29, 1933. 
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Said defendant company to pay to the said claimant the sum of 
flOO, to cover the expenses of the burial of the deceased together 
with the costs of these proceedings. 

RESTATEMENT OF ORDER. 

To the widow, Uarearet F. Lear;: 

From Decnnber 29, 1916 to March 29, 1917, thirteen 

weeks at $5.80, total, J75 40 

From March 26, 1917 to Sept. 20, 1022, 287 weeks at 

$6,525 or, 1,872 67 

To the Gaardiao of Gertmde Leary : 
From September SO, 1922 to March 15, 1933. 547 weeks 
and 2 days at 1&%, $2,175 or, 1,189 73 

$3,137 SO 
Funeral expenses 100 00 

Making a total of, $3,237 80 



Hennessey v. United Stove Repair Co. 

(4 Dept. Reports 613). 

Death — Conneotion loith aooident. 

It an employe dies from a secondary infection arising from a primary infection 
of the original injnry, hi^ dependents are entitled to compensation. 

Appellant represented b; William M. Boenning, Philadelphia. 
Appellee represented by Russell Duane and M. B. Colket, Philadel- 
phia. 

OPINION BY MACKEY, Chairman —March 14, 1918. 



HEARING DE NOVO. 

DISCUSSION. 
The Superior Court on December 13, 1917 returned this case to 
the Workmen's Compensation Board "for further hearing and deter- 
mination," whereupon the Board met with counsel for claimant and 
defendant and granted a hearing de novo. Counsel then agreed 
that the testimony already taken before the Referee should be 
adopted by the Board as though taken anew by itself. 
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The Beferee, after hearing the testiniony as contained in the record 
which is now the subject of consideration by the Board had filed his 
findings of fact and conclusions of law together with an award of 
the claimant. 

The Board had sustained the said award in an opinion by Com- 
missioner Leech in which it was held that in as much as the deceased 
during his lifetime had entered into a compensation agreement with 
the insurance carrier of the employer that the statements therein 
contained should be considered as fully established for the pur- 
pose of the present claim petition and that the employer was estopped 
from setting up facts to the contrary. 

The Superior Court has sent the record back to the Board with 
the following instructions: "The compensation was not conclusive 
between the parties, its weight as evidence was for the Board. It, 
with all the evidence submitted, should have been considered by 
them." 

With these instructions we will proceed to consider all the testi- 
mony in the case to determine, first, whether or not the evidence es- 
tablishes an accident to the deceased while he was in the course of 
his employment for the defendant; and second, if the evidence sup- 
ports such a finding, then is there a sufficiently proved connection 
between this accident and the death to warrant the conclusion that 
the one followed as a result of the other? 

The claimant contends that on January 24, 1916, her husband, 
Dennis F. Hennessey, was employed by tlie defendant aa a janitor 
and that during the course of his employment he suffered an injury 
to the great toe of his right foot and that as a consequence death en- 
sued sometime later as a result of secondary infection following 
this injury. 

In determining the first issue of fact as above indicated, we have 
taken into consideration the testimony of the witnesses who saw 
the condition of the deceased's great toe soon after the infliction 
of the injury. We have weighed the evidence as to the statements 
of the deceased made at a time when he would have had no incentive 
to fabricate a story. See Van Eman v. Fidelity & Casualty Co., 
opinion by Chief Justice Brown 201 Penna. 540. We have not based 
our findings upon these statements as substantive testimony, but 
have considered them in the spirit of the Act and have found that 
they lead to a logical conclusion when taken in connection with the 
whole testimony. 

In considering the compensation agreement, the former ruling 

upon which was the subject of the opinion of the Superior Court, 

. we have viewed it merely as a piece of evidence and have given full 

'■ credit to the teetimonj of the defendant as to the raotivai thst 1*4 
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to it» (^et-uliuii. \Vc have alsu considei'etl llie pi-obable facte tbat 
might bavc induced tbe payment of compensation during the life- 
time of the deceased. 

As to the secood question which involves the adoption of one 
medical theory' and the rejection of another, we have carefully studied 
every statement of each witness. We have neither been uudnlv 
creilulons nor have wc indulged in a "capricious disbelief," but have 
eudeavoi-e<l to be mindful of the suggestion of the Supreme Court 
in Poluskiewicz v. Philadelphia & Reading Coal & Iron Co., 251 
Pi-nna. 305 where it is said "Referees and the Workmen's Compensa- 
tion Board must realize the great responaibitity imposed upon theoi 
by the provisions that their findings of fact are final." We accord 
ingly adopt the following: 

FINDINGS OP PACT. 

1. On January 24, 1916, both Demiis F, Hennessey, deceased, and 
the defendant had accepted Article III of the Woi-wmen's Compensa- 
tion Act of 1915. 

2. That tbe claimant, Marie A. Hennessey, upon that date wai 
the lawful wife of the said Dennis F. Hennessey, was living witb 
him and was dependent upon him for support. 

3. That the average weekly wage of the said Dennis P. Hennessey 
was f 10. 

4. That while the said Dennis F. Hennessey on January 24, 1916 
was in the course of his employment with the defendant he suffered 
an accident which consisted of a nail puncturing his shoe and enter- 
ing the great toe, of his right foot and in consequence of the said 
violence to tbe physical structure of the body of the said Dennis F. 
llermeseey he died on June 6, 1916, of an infex^tion in his neck 
wliich was a secondary infection as a result of the original infection 
ill the toe produced by the said original injury. 

5. That the expenses of the last sickness and burial exceeded 

6. That on April 19, 1916, the said Dennis P. Hennessey and the 
defendant entered into a compensation, agreement whereby defendant 
jiaid to decedent a medical bill of }14 and compensation of f22.50 
Iveing for four 'neeks and three days compensation and that the de 
fi>ndnnt also paid to the said Dennis P. Hennessey |4.15 for money i 
e.Ypended by him for medicine during the first fourteen days after 
disability began, | 

CONCLUSIONS OP LAW. ' 

The injury sustained by Dennis P- Hennessey on Janory 21, 1916 
was such an injury by accident as is contemplated by Article HI, 
Section 301, of the Workmen's Compensation Act of 1915, and since 
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bis death was due to secondary infection i-esultiug therefrom, the 
olaimant as his widow is entitled to compensation; hut since com- 
pensatiou as the result of the accident was paid to the decedant 
during his lifetime, under Article 111, Section 306-(f) the period 
during which compeiiBation shall be payable to his dependents under 
Section 307 of (his Article sliall be i-ednced by the jwriod during 
which compensation was paid to liim during Ills lifetime. 

AWARD. 

Under Article III, Section 307, the claimant is therefore entitled 
to compensation as follows: 

$100, on account of the expenses of the last sickness and burial 
of the decedent and 40% of decedent's wages or fi per week pay- 
able weekly beginning June 6, 1916 and coutinuiug during so much 
of 205 weeks and i days as the claimant sliall remain the widow of 
the deceased. 

The defendant shall also pay the costs of the said proceediugs. 



Michalakis v. West Leechburg; Steel Co. 
* (4 Dept. Reports 616). 

Compensation — A> to tuipenaion of paptnents. 

If tlie Boun) is of die opinion that the prcaunt disability of a claimant is dm' 
to imiiruper treatment, or to Iiis failure to give the injuKd ports proper eiereiBc. 
the paymeut of compensation will be otttercij sbspRnded until such time as the dalm- 
iint shall satisfy the Board that his present disability is not the result of his onn 
condnct. 

OPINION BY COMMISSIONER LEECH— March 16, 1918. 

Hearing dc novo before Cummissionei-s Scott and Leech, at Pitts- 
burgh, Friday, November 16, 1017. 

APPEARANCES. 
For claimant: Lawreuce B. Cook, Pittsburgh. 
For defendant: M. M. Welf?h, Pittsburgh. 

The Board ha« been in rousiderahle doubt as to the real facts in 
this case, TJie conduct of the claimant in failing to notify his ein- 
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ployer promptly am) to keep in touch with it during the period of 
hifl disability was, to say the least, culpable. 

We arc satiKtied that the claimant han not made any proper effort 
to reKunie his work or seek any other vniployment which he niigbt 
be able to perform, and that the present condition of bis ami and 
fhoulder, taken in connection with, bis general physical condition, 
is largely the result of improper treatment and lack of proper exer- 
cise. We are very loath to take any action which wonld enconrage 
or even seem to enconrage malingering, and the present case presents 
some of the nsuul symptoms, and were it not for the fact that the 
claimant ie a foreigner, unfamiliar with the English language, and 
of low mentality, we would be inclined to disallow his claim. We 
will fur the present resolve the doubt in his favor and surest that 
he immediately proceed to make a pro|>er effort to secure some em- 
ployment so (hat he may be able to demonstrate to the Boanl any 
loss in earning power which he may have sustained as the result 
of this accident, and will direct that compensation cease from the 
date of this hearing until such time as the claimant may be able 
to present satisfactory proof as to the loss in earning power, if any. 

FINDINGS OF FACT. 

1. That no notice was served by either party upon the other, re- 
jecting Article III of the Workmen's Compensation Act of 1915. 

2. That the claimant, John Mifhalakis, was injured on November 
3, 1916, accidentally, while in the course of bi^ employment hy the 
West Leechbui^ Steel Co,, defendant, by falling from a platform on 
which he was standing, to the ground, a distance of five feet, bruis- 
ing an injuring his left shoulder; he continued to work until Dec- 
ember 8, 1916, when he was obliged to quit work on account of the 
condition of his shoulder and arm. 

3. That the claimant, as the result of said accident, liae been 
totally incapacitated from performing his work since December 8, 
1916, and that the said condition continued until the date of this 
bearing, November 16, 1917. 

i. That the Board is of the opinion that the disability of the 
claimant at the time of this hearing was largely due either to im- 
proper treatment or his refusal or failure to give his arm and shoulder 
pi-oper exercise by engaging in some kind of employment, and that 
compensation for total disability should cease with the date of this 
hearing. 

CONCLUSIONS OF LAW. 
Under the above recited facts, the claimant ia entitled to an award 
lor QMopcaiBBtioii from Deounber 8, 18K, to November 16, 1917. 
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AWARD. 

It is hereby oidei-etl tliat the dcfetulaiit, the West Leethbiirg Steel 
Company, pay to the claimant, John Michalakis, compensation at 
the rate of 50% of |18 or $9 per weeli, payable semi-mOBthly, for a 
period beginning December 23, 1916, and ending November 16, 1917, 
from which time payment of compensation is directed to be suspended 
until such time as the condnct of the claimant shall satisfy the Board 
that his present disability is not the result of his own conduct. 



Koch V. AVcstinghouse Electric & Manufacturing Co. 

(4 Dept. Reports 705). 

Final receipt — Termination of aijreement — Receipt for oompensaiion. 

Where an employe signed a final receipt and his injuries continue, the receipt 
will be tr«>ate<1 as a pnyment of compensation to its date and not as a termlnatloa 
of thp agreement. 

Claimant not represented, 

Defendant represented by Wm. E. Miller, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— March 16, 1918. 

A compensation agreement was entered into between the claimant 
.ind defendant April 14, 1917. The agreement stipulates that the 
claimant while employed as a laborer at the Garrison Alley plant 
of the defendant March 16, 1917, suffered a compound fracture of the 
left small toe, a shell having fallen on it. Hie weekly compensation 
was fixed at |6,50 per week. The employer paid this compensation 
every two weeks and took receipts from the claimant. On November 
15, 1917, the claimant signed a final receipt covering total payments 
?200.50. In this receipt it is stated that the disability of the claimant 
terminated November 16, 1917. 

The claimant filed a petition for review of the compensation 
agreement under Section 423 alleging that he had signed a ifnal re- 
ceipt by mistake and that his injuries continue ; that he is not able 
to secure employment and is unable to work. This petition was 
heard before the Board at Pittsbnrgh, December 20, 1917. The 
claimant'was present and exhibited his foot showing the condition 
of the injury. There was considerable tenderness in the foot. It 
appeared from the tpstimony that the claimant could move about and 
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pei-form such work as did not lequire liim to be too muck upon bis 
feet. At tlie hearing tiie employer offered to furniBb sucb a positiou 
with a wage equal in amount to that earned by the claimant at the 
time he suffered the injury. At the suggestion ot the Board the 
claimant agreed to accept the offer and present himself for work the 
next day. 

The Board has been a<lvised by the attorney for the defendant 
company under date of December 21, 11)17, that the claimant has 
gone to work at the Garrison Alley plant of the defendant company 
at the same wages. On November 15, 1917, when the final receipt 
above referred to was signed by tJie claimant he was probably able 
to go to work, but the tender condition of his foot at tlie time of the 
hearing indicated that at the time he signed the receipt he was not 
able to do all kinds of woi'k and we think there was some misunder- 
standing between the claimant and defendant as to the offer of suit- 
able work having been made. 

We will, therefore, treat the final receipt not as a termination of 
the agreement but as a payment of compensation to its date, and now 
direct the defendant to continue the payments from November 16, 
1917, for three weeks. No further payments to be made so long as 
the claimant is furnished work by the defendant at the same rate of 
wages ho is now receivin;;, which we are adviseil ia his former wage. 



Schofield V. Edward G. Budd Manufacluring: Co. 

(4 Dept. Reports 700). 

AciHdent — As to what constitutes an aeddenf—AstXma. 

From coDtinaed inlialatioD of coal dust while in tbe course of his employment, 
tlie claimant developed astlima. Held, that he had not sustained an arddental 
injary, and compensation was refased. 

Claynant represented by G. A. Swayae, Philadelphia. 
Defendant represented by L. B. Merrifield, Philadelphia. 

OPINIOX BY COMMISSIONER SCOTT— March 20, 1918. 

This case came before the Board upon a submission -of agreed 
facts under Section 422. 

The claimant was a stationary fireman. The door into his engine 
room was left open. Coal was carried through a passageway near 
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this open door by a conveyor. Coal dust produced by the operation 
of the conveyor was drawn into the engine room by the draft through 
the open door and was inhaled by tbe claimant. His exposure to 
this coal dnst covered a period from May 20 to September 13. Asthma 
resulted. 

Under these facts the question for deteimination is: Has the 
claimant suffered a personal injury by accident in the course of 
hie employment within the meaning of the Compensation Act of 
1915? Asthma, the ailment from which the claimant is admittedly 
suffering disability, is a disease. 

Personal injury in the broadest sense doubtless includes all in- 
juries whether resulting from accident or disease, including what 
ai'c termed occupational diseases. The term "personal injury" as 
used in the Massachusetts Compensation Act, was given this inter- 
pretation and comprehensive application in Hurle's case, 217 Mass. 
233, but it was there pointed out that there was a difference between 
that Act and the English Act by the omiasion from the Massachusetts 
Act of the words "by accident," which were used in the English Act 
and were held to narrow and restrict the term "personal injury." 

Our Act also specifically sets forth in Section 301 that compensa- 
tion sliall be made in all cases by the employer for personal injury 
by an accident; and in addition provides: "The terms 'injurj-' and 
'l>ersonal injury' as used within this act shall be construed to mean 
only violence to the physical structure of the body and such disease 
or infection as naturally results therefrom," 

This statutory definition and construction of terms clearly indi- 
cates the legislative intent to exclude compensation where disability 
is caused or results from mere disease. Smith v. Crushed Stone .Co 
Pa. W. C. Decisions, Vol. 1 . page 37. 

We have held in Beaton v. Hero Mfg. Co. Pa. W. C. Decisions, 
Vol. 1, page 35, that disability arising from an occupational disease 
not naturally resulting from any accident is not compensable. In 
that case the disability was the result of continued exposure to acid 
fames. There was no evidence of a blow or strain or other physical 
violence, no unusual effort on the part of the employe nor was it 
possible to point to any particular act or incident of the employment 
at any particular time as the cause of the disability. 

The facts of the present case are analogous and bring it within 
the principle of that ease. There is here no injury by accident. 
The asthma was not the result of any particular inhalation of the 
coal dust, but must of necessity have been developed from the lowg 
continued exposure and physical irritation from the coal dust. So 
far as can be determined the asthma was developed hy a gradual 
process. The disease was most probably the inevitable result of the 
working condition of his employment, ,\n accident is something 
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whicb is unexpected, but an accidental injury witbio the meaning 
of the compensation act of 1915 muat be sotnetbiug of which the time 
of it3 happening can be fixed. It is not possible from the facts in 
this case to fix the time at which the injury was sustained.' The 
claim of the petitioner is refused. 



Costello V. Whalen. 
(4 Dept. Reports 609). 

Premises of employer — Injury upojt — Biding to and from tcork. 



Where an employer is under no contract to conTey an employe to and from work, 
and the employe is injured while riding in an automobile to hia employer's pramiaes, 
the employe waa not' upon the employer's premises when the accident oecorred "nd 
compensation will not be allowed. 

Appellant represented by J. Julius Levy, Scranton. 
Apellee represented by W. J. Lynch, Scranton. 

OPINION BY COMMISSIONER SCOTT— Marcli 20, 1918. 

The Referee has found that the claimant's brother, Thomas Costello, 
while on his way to work as a laborer for the defendant, was fatally 
injured September 4, 1917, dying on that day. That at the time 
of the injury he was not upon the premises of the employer, but was 
riding with V. V. O'Neil, foreman for the refendant company, in his 
automobile, which skidded and rolled over causing the injury. He 
has further found that there was no coutract between the injured 
employe and the defendant to convey him to or from work, but that 
the foreman merely extended to him as a courtesy the privilege of 
riding in his automobile. These facts having been found by the 
Referee and there being nothing in the testimony to render the find- 
ings incorrect, the legal conclusion drawn by the Referee from such 
a state of facts is in accordance with former decisions of this Board, 
The disallowance of compensation is affirmed and the appeal dis- 
missed. 
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*Eag"leson v. Harry G. Preston Co. 
(4 Dept. Reports 686). 

Employe — Director of corporation. 

,A member of the board of directors of a corporation also acted as a BaleBman 
and buyer for tbe concern. In the course of his employment be was killed. Held, 
that he was not an employe as contemplated by the Act, and compensation was 
refused the dependent widow. 

Appellant represeuted by Han-y J. Nesbit, Pittsburgh. 
Appellee represented by Wylie McCaslin, New Castle. 

OPINION BY COMMISSIONEK SCOTT— March 23, 1918. - 

The claimant's husband was a salesman and buyer of the Harry 
G, Preston Company, at New Castle, Pa. While delivering goods 
and taking orders for this company his automobile upset and he 
was killed. His salary was $100 per month. The claimant is his 
dependent widow. The defendant company is a Pennsylvania corpor- 
ation. The deceased was one of the original incorporators of the 
company and at the time of his death was a member of its board of 
directors. 

On these facts the Referee awarded compensation to tbe claimant 
as dependent \vidow. The appeal is from that award. The appellant 
contends the present case is ruled by Bastheim v. Henry Wilkins 
Co., 3 Dept. Reports page 3355. In that case an appeal was taken 
from the decision of the Compensation Board, which had reversed 
the award of compensation, to the Court of Common Pleas of Alle- 
gheny County. President Judge Shafer has lately filed his opini<»ii 
afSrming tbe decision of the Board. 

In the Bastheim ease, the relation of the claimant to his corporation 
was that of secretary and treasurer and as such in connection with 
the president of the company, he gave attention to the financial af- 
fairs and general policy of the corporation. And in addition to the 
performance of these duties he acted as buyer and salesman for the 
company and received a salary for his services. 

The decision of the Board was affirmed by the Court on the reasons 
given in the opinion of the Board, in which 'opinion we said: "It 
does not appear consistent with the action and policy dictating the 
Act that the Legislature had in mind the anomalous relation of an 
executive officer who may do woik for bis corporation of a nature 
similar to that of his other employes as being entitled to compensa- 
tion in case of accident." 

•See page 404. Cases Appealed to Courts. 
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A member vi the board of directors of a corporation ia even moi-e 
closely identified with his corporation than are its secretary aud 
treasui'er and other officers. He is one of itsnianagei's and initiates 
aud directs its activities in a very real sense. 

It is urged on the part of the claimant that as buyer and sales- 
man her husband was subject to the orders of the manager and 
treasurer of the Harry G. Preston Co. But as director he with the 
other directors, was entrusted by law with the legal obligation or 
the control of the corporation and presumably was the 8Ui)erior of 
the manager and treasurer who owed his election or appointment 
as manager and treasurer to the action of the board of directors. 

We connot in principle distinguish the present case on its facts 
fi-om the Bastheim case and as it ba« been affirmed by the opinion 
of Judge Shafer above refevreil to, we feel bound to follow it. The 
iippeal ia sustained and the award set aside. 



Johnson v. American Axle & Tool Co. 

(No. 4 Dept. Keports 098). 

h'inai reeeijit — Failure to miderxtand at time of execulion — Diaappro\ 



Wbeic a daiiuaut iloen ii<rt uuilfKtautt tLu i^unteutK of tLe fiual ruceipt tuniiiuat- 
ing his compensation agrwment, Ihe fioHl reeflipt will bp diKaiiproveJ ami the originnl 
Bgreemeiit reiustnteii. 

(Jlaimaut represented by Wni. M. Kandoiph, Pittsburgh. 
Defendant represented by W. V,. Brown, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— March 23, 1918. \ 
This matter conies before the Board on a petition to review a 
compensation agreement in which the claimant signed a final re- 
ceipt, containing a clause terminating compensation, now claiming 
that it was done under a mistake and that he was not aware of the 
fact that the receipt which he signed terminated compensation. 

We have carefully gone over the te-stimony submitted and are much 
impressed by the testimony of Dr. Schildecker, a witness calle<l by 
the defendant, to the effect that sucli an injury as the claimant suf- 
fei-ed would require under ordinary circumstances a mucli longer 
time than that specified in the agi-eement, to recover. 
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Uiider the circumstauces, we are convinced that the claimant did 
not imdei'btand the contents of the final receipt and agreement to 
terminate bis uompeusation at the time it was executed, and there- 
fore we disapprove the said agi'eement and direct the defendant to 
continue payments for total disability in accordance with the terms 
of the original agreement for compensation entered into between the 
parties on February 23, 1917. 



Yurki V. Witkes-liarre & Eastern R.R. Co. 

(i Dept. Beports 689). 

Inlcr-alate commerce — -As io defenac agaiiwit liahility «ndtr the Wurkmcn':i Com- 
pensiiiion Act. 

Au bmyloyu engagei] in repniriitg u raih'uail track over wliicb iiitur-state, as well as 
iutra-stoto, commerce pasBea, is engaged in inter-state commerce, and the' Workmen's 
Compenaatiou Act of Pennsylvania has no application in case tlio employe is in- 
Appellant represented by W. S. Uiehle, representing Shnll & SliuU, 
Stroudsburg. 

Appellee represented by J. G. O'Malley, Scranlon. 

OPINION BY MACKEY, Chairman- -March 23, 191^1. 

HEARlKl:; DE NOVO. 

FINDINGS OF PACT. 

1. Both John Yurki the claimant and the Wilkeis liarre & Eastern 
R. K. Co., the defendant on March 13, 1910, had accepted Article 111 
of tlie Pennsylvania Workmen's Comi>ensation Act of 1915 and both 
thereby came under the terms of this act. 

2. The Wilkes-Bari-e & Eastern B. K. Co. is a corporation char- 
tered for the purpose of the transportation of freight and passengers, 
with its termini within the State of Pennsylvania. The railroad 
Tracks of the said defendant extend from Kingston to a point at or 
near Stroudsburg, both of the said points being within the State of 
Pennsylvania. The entire railroad property and trackage of flie 
said defendant is located solely within tlic State of rennsylvania 
and in no other state. 
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3. John Yurki, the claimant, uii Marcli 1.^, 11116, was in the em- 
ploy of the Wilkes-Barre & Eastern R, R, Co., and in consequence 
of the said employment, upon that date, was unloading a car of 
ashes which was on the Stillwater switch of the defendant. The said 
ashes were to be used as ballast for the track of the said Wilkes- 
Barre & Eastern R. R. Co. While thus engaged in unloading the 
said ashes a hot cinder from the same was blown into his left eye 
inflicting a severe injury. As a i-esult of the said accident, the sight 
of the said organ has been permanently destroyed, 

4. The said Wilkes-Barre & Eastern R. T£. Co, connects with the 
New York, Susquehanna & Western B. R. Co. at a point at or near 
Stroudsbnrg, Pa. The latter railroad track extends beyond the limit 
of the State of Pennsylvania into the State of New Jersey. Said 
Stillwater switch is located at about three-quarters of a mile west 
of Pocono Summit Station, Pa., and is used very largely to store 
cars in which ice is placed for the purpose of shipment to New York 
city. 

5. Both intrastate and inter-state freight is shipped over the 
said Wilkes-Barre & Eastern R. R. Co's. tracks. 



CONCLUSIONS OF LAW. 

Notwithstanding the fact that the termini of the Wilkes-Barre & 
Bastem R. E. Co's. tracks are within the State of Pennsylvania 
nevertheless, inasmuch as both intrastate and inter-state freight 
shipments are made over a line of the defendant, its tracks are utili- 
ties of inter-state commerce and any workman engaged in making re- 
pairs to the said track is engaged in inter-state commerce, "for al- 
though the tracks or a bridge may be used in both intra-slate and 
inter-state commerce, nevertheless, when it is so used, it is an in- 
strumentality of the former and its double use does not prevent 
the employment of those engaged in its repair or in keeping it in 
a suitable condition for use from being employed in inter-state com- 
mer.e." See Pederson v. Delaware & Western R. R. Company 229 
U. S. 146; Ross v. Sheldon 154 N. W. 490; Railroad Company v. 
Wrightsville B. R. Co. 74 Federal 522; Interstate Stock Yards Co. v. 
Indianapolis Ry. Co. 09 Federal 472; United States v. Standard Oil 
Co. 155 Federal 305; United States r. Tllinois Terminal R. R. Co., 
168 Federal 546. Railroad v. Zackeray 232 U. S. 248; Central R. R. 
C. of N. J. V. Colasurdo 192 Federal 901. 

Both the claimant and the defendant having been engagetl in in- 
ter-state commerce at the time of the accident to the former, the 
Pennsylvania Workmen's Compensation Act of 1915 h.is no applica- 
tion and compensation must be disallowed. 
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*Adominas v. Raiib Coal Co. 
f4 Dept. Report 749). 

Dilutation of Ihe heart — Death — Cause of — Lack of proof. 

Tlio (lci>endi>nts of an einp1n]'<' whose tleatli was caused by dilatatiou of tlie 
Iwwrt and ttiere was so proof that it was caus<?d or aggrvated by any circumstancps 
connected with deccssed's employment are not entitled to compensation. 

Appellant represented by Charles M. Bowman, Wilkea-Rarre. 
Appellee represented by P. F. O'Neill, Wilkea-Barre. 

OPINION BY MACKEY, Chairman— March 28, 1018. 

Tbe evidence in this case clearly shows that the cause of the 
deceased's death was acute dilatation of the heart and that there is 
no proof that it was either caused or aggravated by any circumstances 
connected with the deceased's employment. 

The findings of fact of the Referee are accordingly affirmed and 
the appeal dismissed. 



■'■Gonzales r. 1'. M. Walton Manufacturing Co. 

Prnrrftuir— Cnsr rrmamlril finri- lo the Hoard to indiente its iJicniiiitp ill fiadiiigs 
^f faot. 

OPINION BY MACKBY, Chairman— March 28, 1918. 

The above case has been remanded to ns by the Court in the fol- 
lowing order: "This matter is referred back to the Workmen's Com- 
pensation Board to report to ns whether the facts of the case would 
justify a finding in the words of the Act of Assembly that there ia 
a permanent loss of the use of the eye which shall be considered as 
the equivalent of the loss of such eye. 

It is argued on one side that the finding already made justified 
this conclusion, and the argument on the other side is that it does 
not. 

It would appear to he the simplest way to have the Board indicate 
what they meant by their finding." 

'See page 403. Cases Appealed to Courts. 

tNote.— April 28, 1918. Appeal dismissed. By tlie Coart. 
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In consequence of the abo -e onler we re8i>ectfnlly submit the fol- 
lowing report: Thig matter came before the Workmen's Compensa- 
tion Board upon an appeal from the findings of fact of Refei«e 
^VitUnm B. Hcott in conseqnence of a hearing before him upon peti- 
tion trf mmlify Compensation Agreement No. (i^4Tt which pr<>vi<le» 
i[H>rel>' for cliHabilily Hufferott in coiixeiiuence of injur}'. The petition 
10 nuKlifv wax lile^l inuler iSe<-tion 42(> of the Act alleging that since 
execution of thi> agrwrnent the injury liml increase«l to a pemiant^nt 
loss »r the use of the eye. 

The allcii^ationK of the petition were tlenieil the insurance carrier 
of the tlefendant whose answer set up "that the claimant has one- 
fifth normal vi»<ion without the use of glasses and that the defendant 
lias been informed and has just cause to believe that this can be 
brought up to four-fifths norma) vision with progier adjustment of 
lens." Finally the said answer contained a denial of the claimant's 
right for modiflcation of the said agreement. 

This i>etition and answer was refen-ed by the Board to Referee 
Scott to hear the testimony. The Act provides "in such cases the 
jiroceilure shall be the same as that provided in the case of an original 
agi-eement or jwtitioo." The Referee heard the testimony and found 
as follows: "The evidence is conclusive that the injury to claimant's 
left eye is permanent and equivalent to the loss of said eye." An ap- 
iteal was taken to the Board from these findiugs and after hearing 
the arguments, the Board, in nn opinion by Commissioner Leedi 
held as follows: "We have earefttlly con3i<lered the testimony and 
briefs of counsel and are clearly of the opinion that the decision 
of the Referee was fully warranted and should be sustained. The 
finding of fact of the Referee are adopted by the Board, his con- 
clusions of law approved and the award afiSrmed." 

The Board, therefore, found, upon the testimony taken before the 
Referee, that the claimant has suffered jthe permanent loss of the 
use of his eye and for that reason affirmed the Referee in finding 
that the compensation agrt^nient should be modified accordingly. 
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♦Nelms V. Philadelphia & Reading Ry. Co. 
(4 Dept. Reports 755). 



Where u car U'Uii ahipppd from one Stntc to its final destination on the "private 
Biding of the coaiiisnce" in another State, and during its trip was placed temporanl; 
in a i'anl of the railroad company, and while the oar was being moved from tlin 
Skni to the "private siding" an extra brakeman engaged with the crew was killed 
iu the course of his employment. Held, the dpceofod was engaged in inter-state 



Appellant lepreseiited by Truman 1^. Wade, West Chester. 
Appellee represented by George Gowan Parry, Philadelphia , 

OPINION BY MAOKEY, Cliairman— March 28, 1918. 

The material facts in this case are that William J. Nelms, the 
husband of the claimant, on November 30, 1917, was killed while 
in the course of his employment with the Philadelpliia & Keadiug 
Ky. Co. He was an extra brakeman and at the time of his accident 
was engaged with his crew in moving a car of iron from what is 
known aa the Stowe yard of the defendant at Pottstown, Pa. to the 
yard of the Eastern Steel Co. at Pottstown, Pa. This car was 
marked "P. & E. No. 74703" and had been shipped from Peqnest, N. 
J. and consigned to the Eastern Steel Co., Pottstown, Pa. The place 
of final destination of this car was the private siding of the Eastern 
Steel Co. This car had arrived at Pottstown on November 17 and 
had been placed in the Stowe yard awaiting instructions from the 
Eastern Steel Co. as to when it might be placed in its own switch 
or siding. For thirteen daystthis car had thus been held by the 
defendant in one of its own yards awaiting instructions from the 
consignee. 

The deceased was not one of the original crew that brought this 
cap from Pequest, N. J. to Pottstown, but was a member of the 
switching crew that was solely engaged in shifting cars in and about 
the yards of the defendant at this point. 

As was observed by the Referee, the claimant would clearly be en- 
titled to compensation were it not for the assertion by the defendant 
that at the time the deceased was killed, both the employer and the 
workman were engaged in inter-state commerce. It is conceded by 
the claimant that the movement of this car from a point within the 
State of New Jersey to Pottstown, I'a., was inter-state, but it is 
contended that when this car reached Pottstown and was placed in 
the Stowe yard and there remained for thirteen days it was divested 

•See page 408. Oases Appealed to Courts. 
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of its inter-state character, and any subsequent movement of that car 
from yard to yard for the convenience of either the shipper or the 
consignee, was purely an intra-state movement. 

In support of this position, the claimant urges upon us tlie con- 
sideration of tlie case of Lehigh Valley R, K. Co. v. Barlow, 244 U. S. 
183, where Mr. Justice Reynolds held that "an employe ia not en- 
gaged in interstate commerce within the meaning of the Federal 
Employers' Liability Act, wlaen his work at the time of injury con- 
sists of placing cars owned by the carrier, containing its supply of 
coal, upon an unloading trestle within its yard, and when the inter- 
state movement of the cars carrying the coal occurred as long as 
seventeen days previously and the cars, with the coal, in the mean- 
time, have remained upon sidings and switches in the yard" and it 
has also been called to our attention that the Supreme Court of the 
United States in this case followed Chicago, Burlington & Quincy 
R. R. Co. V. Harrington, 241 U. S. 177 where Mr. Justice Hughes held 
that a member of a railway yard switching crew engaged in switching 
loaded coal cars, belonging to the railway company, from a storage 
track to a coal shed or chute was not then employed in inter-state 
commerce within the meaning of the Federal Employer' Liability 
Act of April 22, 1908, although fae coal thus placed was to be used 
by locomotives in inter-state hauls. 

The application of these two cases to the facts of the one under 
consideration is seriously impeached when we remember that in 
both these instances the railroad company was not only the shipper, 
but the consignee and the owner of the coal. Of course the movement 
of the coal in each ease was an interstate activity while in transit, 
but when the carrier delivered the coal to itself at the point of its 
final destination, then that inter-state movement ceased, and that 
coal was subject to wh'atever disposition its owner chose to make of 
it. The courts, therefore, held that any subsequent movement of that 
coal upon the tracks of the railroad company for its convenience 
was an intrastate movement, and it could have only been charac- 
terized as a interstate activity had the carrier elected to initiate 
another movement to a point beyond the State lines. This in our 
judgment ia an entirely different situation from the one presented to 
US for consideration. Necessarily it must be conceded that any move- 
ment of an inter-state shipment within the yards of a railroad com- 
pany is an inter-state activity and a brakeman thus ei^ged in 
moving inter-state and intrastate freight railroad about yards is 
engaged in inter-state commerce (see Erie i'. Winfield 244, U. S. 170). 
Further, it is very evident that a shipment from a point outside the 
state into the state ia an inter-state movement until that particular 
vehicle reaches the place of its destination, or, in other words, de- 
livered to its consignee. 
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The question in this case is whether or not the delivery of thia 
ear from Peqnest, N, J. to the Stowe yard of the defendant at Potts- 
town, Pa., was a delivery to the Eastern Steel Company. Bearing 
in mind that the place of the consignment under the custom of busi- 
ness between the shipper and the consignee, as well as the contract 
in this particular case, was tliat'the destination of this car, as well 
as similar shipments, was not the Stowe yard, but the switch of 
the Eastern Steel Co., we are of opinion that the storage of this 
car in the Stowe yard was but a temporary interruption of its inter- 
state journey, which was not completed until its delivery to the 
switch of the Eastern Steel Co. 

It was held by Mr. Justice White in McNeill v. Southern Railroad 
Co. 202 V. S. 543 that "The interstate transportation of cars from 
another State which have not been delivered to the consignee, but 
remain on the track of the railway company in the condition in 
which they were originally brought into the State, is not completed 
and they are still within the protection of the commerce clause of 
the Constitution." And further Mr. Justice Van Bevanter in B. K. 
Co. V. Seal 229 U. S. 156 held "the interstate transportation was not 
ended merely because that yard was a termination fos that train, 
nor even if the cars were not going to a point beyond. Whether 
they were going further or were to stop at that station, it still 
was necessary that the train be broken up and the cars taken to 
the appropriate tracks for making up outgoing trains or for unload- 
ing or delivering freight, and this was as much a part of the inter- 
State transportation as was the movement across the State line." 

It seems to us that these cases thoroughly d^osed of the suggestion 
that the facts of the case under consideration could be governed by 
the ruling of either the Harrington or the Barlow decisions (supra). 
As we have before observed those cases are controlled by their own 
facts for the coal was delivered by the shipper to itself to its own 
yard and when the initial shipment had been completed any sub- 
sequent movement of convenience in the disposition of the coal have 
no relationship to any former inter-state shipment. 

We rule, therefore, that both the workman and the employer in 
the case at bar were engaged in inter-state commerce at the time 
of the accident for which compensation is sought. 

Under these findings of fact and conclusions of law we sustain the 
disallowance of compensation and dismiss the appeal. 
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'•Martin v. Lehigh Valley Coal Co. 

(4 Dept. Reports 749). 

Fraclife and procedure — Brror naming defendant — Anncer teitkout a affiSavH- — 
Hearing dr. nnvo ordered. 

Ad error was made in iiuiuing the defi-udaiit in the claim petitioD ; defendant Jd 
II letter to the Qoanl denied thot thi" decpdent whs in ita employ, which letter was 
referred to the Referee. 

Notwithstandioe tlie Referee proceeded to bold a meeting as he conteDded do 
answer had been filed as required by section 414 ; no testimony was taken and 
Refurec awarded compensation. 

On appeal tJie Board granted a hearing de novo in that the Referee was aware 
of the fact that defendant was not responsible ; tbat an answer is not required to 
have an affidavit to be utlachcd ; tbat tlic letter conld be considered an answer to 
. raise the issue of fact ; nn award was not made on the merits of the case, but on 
n technicality. 

Appellants represented l),y P. F. O'Neill, WilkesBaire. 
Appellee represented by Stunley Kuryloski, Wilke-i-Barre. 

OPINION ■teY MACKEY, Chairman— March 38, 1918. 

Ou August ia, 1917, the claimant, Mary Martin, filed a claim 
petition naming the Lehigh Valley Coal Co. as the defendant and 
setting out that her husband, George Martin, had been killed on 
August 15, 1916, while in the employ of the defendant and at a time 
when he was engaged in the conrse of such employment. Her claim 
petition further stated that the accident happened at the Stanton 
Colliery of the Tvehigh Valley Coal Co, and that "while pushing car 
he strained himself, resulting in the rupture of the stomach." 

On August 23, 1917, Roger J. Bever, Esq., attorney for the claimant, 
notified the. secretary of the Workmen's Compensation Board that 
he had been advised tliat the claimant instead of being an employe 
of the Lehigh Valley Coal Co. was at the time of the accident em- 
ployed by the Lehigh & Wilkes-Barre Coal Co. Mr. Pever requested 
time to investigate this situation and prayed for the opportunity 
of amending the claim petition if this investigation should prove that 
there had been an eri-or in naming the defendant. He asked for this 
opportunity inasmuch as the Statute of Limitations had run and- 
thereby he was prevented from tiling a new claim petition against the 
I*high & Wilkes-Barre Coal Co. 

On August If!, 1917 the Lehigh Valley Coal Co., through its Vice- 
President and General Manager sent the following communication 
to the secretary of the Workmen's Compensation Board. 

"We are returning herewith Claim Petiti<^, Mrs. 
" Mary E. Martin, et al., in connection with death of 

*See page 407. Cases Appealed to OoiutB. 
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George Martin. This man was not an employe of this 
company, but was an employe ot the Lehigh & Wllkes- 
Barre Coal Company, as the claim petition stated he 
worked at Stanton CoUiery, which belongs to that com- 
pany." 

The claim petition wa« feferred to Referee Beemer, District No. 
o. A copy of the same was duly mailed to the defendant and Sec- 
tion 410 was fnlly complied with by the said Referee, with the ex- 
ception that the copy sent to the defendant was not '"a certified 
copy t>f the jietition." 

The defendant received its copy of the said petition on Angnst 14, 
1&17 and sent the above communication immediately. The defendant 
does not deny that it was made fnlly aware of the contents of the 
said petition and was given further opportunity to take advantage 
of Section 414, which provides, that ''within seven days after a cer- 
tified copy of the petition and a notice as herein required shall have 
lieen served upon any adverse party, he may file with the referee 
designated in tlie notice, an answer in the form prescribed by the 
rules and regulations of the Board." 

The defendant, evidently relying upon the notice that its Vice- 
President and General Manager had sent to the Board, which is 
hereinbefore set out, chose to ignore the Referee and accordingly 
the seven days allowed for an answer expired. The defendant was 
notified fi-om time to time of tlie meetings of the Referee and the 
continuances thereof. The Referee finally fixed January 7, 1918, as 
the time and Wilkes-Barie as the place for this meeting and duly 
notified tlte defendant. The first meeting iixed by the Referee had 
been continued upon agreement l)etweeii conneel, in order that there 
rnisht be more time to investigate the merits of the case. 

Sometime between that agreement by counsel and the actual 
hearing before the Referee, Mr. Dever withdrew as counsel. At the 
hearing before the Referee, Stanley Kuryloski, Esq., entered his ap- 
jiearance for the cliiimant and filed the following motion: 

"The claimant, Mrs. Mary Martin, et al. by her at- 
torney, Stanley Kuryloski, respectfully moves your 
Honorable Referee to render judgment in favor of the 
claimant and against the Defendant, The Lehigh Valley 
Coal Co. for want of an answer, being filed to the claim 
I)etition in the above-mentioned case." 

P. F. O'Keill, Esq., api)eared at the said hearing representing the 
defendant, and, according to his own statement as contained in a 
petition which he subsequently filed "requested said Referee to exei-- 
cise the powers conferred upon Referees hy law and equity to make 
an investigation, either by himself, in person, or by a representative 
of the Deparlment of Labor and Industry, for the purpose of ascer- 
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taming the tiulL or falaity of the allegatiou contained in the claim 
petition to the effect that claimant's decedent employed at the Stan- 
Ion Colliery of the Lehigh Valley Coal Co." The Referee, however, 
believed it to be his duty to proceed, which he accordingly did, and 
then awai'ded compensation to the claimant upon the uncontradicted 
Ktatements in the clalin petition. There was no testiroouy taken. 

Tlie claimant relied upon the coneludiog clause of Section 41y 
which pn)vides, "that all facts not denied therein shall be deemed 
admitted, and no testimony shall be required from the petitioner or 
petitioners, or heard on behalf of the adverse parties, upon any fact 
not controverted in such answer." This statutory provision is fnr- 
ther subject to a nile by the Board. See Bulletin it, page 10. Peti- 
tions and Answers, paragraph 2, 

The Board has further provided in Bulletin No. 3, page IH, under 
the subject "Hearings Where no Answer is Filed" that if the defendant 
shall fail to file an answer within seven days after notice and a 
copy of the petition has been served upon him, that no evidence shall 
be heard on behalf of the defendant to deny, ^dd to or vary the facts 
alleged in the petition, but the defendant "may deny that com])enaa- 
tion is payable under the facts alleged in the petition." 

The Keferee was fully aware of the defendant's contention that it 
was not responsible, even under the allegations of the claim petition. 
for compensation, in that there appeared a very evident error in the 
petition of which the Keferee could have advised himself, for the 
Ijehigh Valley Coal Co., the defendant, is not the owner nor the 
operator of the Stanton Colliery, as it is well known, locally, that 
it is the property of, and operated by, the J^ehigh & Wilkes-Barre 
Coal Co. In his descussion the Eeferee evidenced the fact that the 
denial of resi>onsibility by the defendant had been put in writing 
and filed with the Board and through its secretary forwarded to 
him. He there quoted the letter of the vice president and general 
manager of the defendant. Had there been attached to this communi- 
cation of the defendant an afiidavit there would have been no hesi- 
tancy in considering it an answer, and it would have been deemed 
as filed in time although it was lodged with the secretary of the 
Board instead of the Referee. The secretary would have, as he ac- 
tually did, forwarded the same to the Referee, and the principal 
matter in controversey would have thus been at issue. While not 
deciding the question at this time, nevertheless, the thought impresses 
itself npon the Board that at a future hearing of this case is could 
well be maintained that this communication of the vice president 
and general manager of the defendant could be considered an ans- 
wer for the purposes of raising the issue of fact therein suggested 
and that the Board could allow the aflSdavit of Mr. Chase to be 
attached thereunto. 
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We find no provision in the Act making it necessary that an affidavit 
shall be attached -to an answer. Section il4 provides "within seven 
days after a certified copy of the petition and a notice as herein 
required shall have been served upon any adverse party, he may 
tile with the Keferee, designated in the notice, an answer in the toim 
prescribed by the rules and regnlations of the Board," and while 
it is true that in the forms tlms originated and provided by ua we 
have made provision for an affidavit, nevertheless, this mle looks to 
form rather than substance, and in order to meet an emergency and 
to do a great justice it might well be waived by us in a particular 
case. 

The thirteenth paragraph of the petition of Mr. O'Neill filed with 
the Keferee reads "That upon information and belief affiant also 
avers that claimant's decedent did not die as the result of any ac- 
cident or injury suffered by him in the course of his employment, 
but died as the result of natural causes alone; and hence the claimant 
never had a meritorious claim against either the Lehigh & Wilkes- 
Barre Coal Co. or the Lehigh Valley Coal Co." 

The averment of the claim petition touching this phase of the ease 
is "while pushing cars, he strained himself resulting in the rupture 
of the stomach." Just what this means we are unable to say. What 
the Beferee thought it meant, we do not know. Was the stomach 
ruptured? Would such a result foe possible from a strain? Was the 
strain sudden and abrupt? Could it be identified as to time and 
place or was it of long duration? Could the experience of the de- 
ceased be defined as an accident? All these were pertinent attd 
necessary questions to be determined by the Referee, even under the 
uncontradicted averments of the claim petition as they came before 
him. The Act does not mean, neither do our rules justify the thought, 
that because no answer has been filed that the Referee must adopt 
ji statement of a claim petition, evidently erroneous, contraiy to 
experience and at variance with probabilities and give it the \\'eight 
of a finding of facts. 

In oiir judgment the award of compensation by the referee in 
this case was not warranted by the information or the evidence be- 
fore him and under the provisions of Section 421 we hereby grant a 
hearing de novo, at which time we will investigate under the powers 
given us by the Act two main and controlling questions, the deter- 
mination of which must necessarily control in the final disposition 
of this case. These questions are, first, whether or not the deceased 
suffered an accident in the course of his employment at the Stanton 
Colliery which caused his death and second, whether or not at the 
time alleged in the claim petition the Stanton Colliery was owned 
or operated by the T,ehigh Valley Coal Co., the defendant. 
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The Peiinsylvania Workmen's Cumpensatioii Act ol 1915 was drawD 
with the avowed purposes of avoiding tecbnicalities. Here, ad- 
mittedly, there is an effort to Diaiiitain this award, not on the merits 
of the case, but because the defendant had not filed an answer. 

Our experience in granting hearings dv novo have been especially 
happy. In the two cases whei-e our right to exercise this discretion 
was reviewed by the courts the outcome lias been most foi-tunate aud 
iias demonstrated the wisdom of the provisions and the soundness of 
the judgment of these two courts. In the case of Franzek v. Forty-Fort 
Coal Co., 3 Dept. Reports 2016, the Common Pleas of LuEeme County 
sustain us in granting a hearing de novo; and, where at first 
compensation bad been denied, an inquiry instituted hy us led to 
the determination that the claimant had suffered the loss of an eye 
in the course of employment, thereby effecting a great justice. On 
the other hand", in the ease of Chnrch v. Pipe Foundry Co., 3 Dept. 
Reports 1567, when Common Pleas No. 3 of Philadelphia County 
rustaineil us in granting a heanng de -novo, the result has been that 
we revealed a malingerer and set aside an award which otherwise 
the defendant would have been compelled to unjustly suffer. If this 
is a just claim no injury can' come to the claimant at the hearing de 
novo. Time and place for the said hearing rfc .tioro will be subse- 
qnently fixed. 



Calhoun r. Central Pennsylvania Lumber Co. 

a Dept. Reports— 761). 

Wages volnnianlv paid — Not oompensatton paj/ments — Absence of proof 

Where rrgular nages (hie an emploje wen, voluularil> paid by tlie emplojer 
(luriag thu penod of the employe s disabihty m the abaeDce of proof that tlie pay- 
ment and receipt of wogts dunng; the period of disability were uuderstood as pay- 
ments of compensation liability ttio payment of such wagts will be no defense to the 
claim petition, and no credit mil be given. 

Appellant represented by W. E. Kice, Ridgway. 
Appellee represented by Walter T, Merrick, Wellsboro. 

OPINION BY MACKEY, Chairman— March 28, 1918. 

The claimant, James Calhoun, was a foreman for the defendant, 
Centra] Pennsylvania Liimlwr Co., at its Galeton Mills, located in 
potter County, Pa. While actually engaged in the course of his eui- 
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ployment and furthering the interestB ot his employer, he Buffered 
au injury by being struck by a falJing timber. This accident 
happened on June 24, 1916. 

We have read the testimony tulien before the Refei-ee at liis vaiiouK 
meetings and note the great eare therein manifested by the Referee 
as well as by counsel for claimant and defendant to determine the 
present eonditi&n of the claimant and how much, if any, of such 
condition is due to the injury- suffered ufion the afoi-e-mentioned 
date. Undoubtedly the claimant experienced a most pronounced 
shock and considerable injury, for the reason that he was sti'uck 
upon the head by a falling hardwood timber 7x9 and 14 feet long 
falling from a height of about 12 feet. The claimant, however, was 
fortunate to be able to return to liis work on July 10 following the 
accident ; and at that time had suffered no loss of wages because his 
employer had paid him in full and had also furnislied the necessary 
medical attention. We find, as a fact, and in that respect affirm the 
Referee, that although the claimant returned to work upon that date, 
that he was not cared, but was suffering from pains in his head, 
back and neck and was eapeciaily sensitive to the heat of the summer 
sun. Two physicians. Doctors Farnwell and I>onaldson, examined 
the claimant on October 8, 1916 and determined that he was suffering 
from neuritis. Many X-ray pictures were taken to discover whether 
or not lie had sustained a fractured sknll. 

The Referee has determined that there wa.s no fracture and in this 
be is undoubtedly right in light of the evidence, and surgical ex- 
perience. Had the claimant suffered a fractuie of the sknll, he 
would not have subsequently returned to work in two weeks and 
thi-ee days and continued in occupation until the following October. 

We are entirely satisfied that the Referee should eliminate this 
particular alleged injury from the case. We find from the evidence 
that Iwcaune of this injury the clainmnt progressively gi-ew worse. 
There was an interval ot time when he resjHjnded to medical treat- 
ment and retnraed to work. The honesty of his purj>ose is evidenced 
by the fact that he continued his work during tlie summer months, 
notwithstanding that he did so with great inconvenience and with 
experience of pain and depression. This condition continued as a 
natural result of his injury until the date of complete disability, as 
fixed by the Referee, viz : October 14, 1916. 

Undonbtedly the claimant will respond to treatment, but in re- 
viewing this testimony we agree with the Referee that it discloses 
that, at the time of the award, the claimant was suffering total dis- 
ability. This case will justify frequent requests for examination for 
the information of the defendant. We believe that it will not be 
long I>efore totiil disability will yield to medical treatment and give 
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way to partial disability; and undoubtedly, long before the period 
of payment has expired, this partial disability will entirely dinap- 
pear. 

Under the testimony as brought before us the logic of the Referee's 
conclusions is irresistible. A physician, called by the defendant, 
l»elieves that the claimant could work had he the will so to do. This 
may well be true. There is no evidence that the claimant is a malin- 
gerer, but with neuritis, despondency, and lack of confidence, as the 
direct result of the original injury, the ailments are real, not imagi- 
nary, and entitle him to compensation until they yield to medica- 
tion. 

We modify the awrd of the Referee to the extent of the credit 
which he has given the defendant for voluntary payment of wages, 
during the first fourteen days after the original injury. Our best 
considered thought on this subject is found in Keyser v. Belfield, 3 
Dept. Reports 2884, where we held that "the fact that the regular 
wages due the employe 'were paid by the employer during the period 
of the employe's disabilty is not a complance with the Act, unless the 
payment of such wages was clearly agreed upon as a discharge of 
the employer's compensation liability, otherwise, it would be treated 
as a gratuity. In the absence of proof that the payment and receipt 
of wages during the periods of disability was understood as pay- 
ments of compensation liability, the payment of such wages will be 
no defense to the claim petition." 

It is ordered that the credit of f63.75, allowed by the Referee, be 
stricken from the award. In other respects the award is affirmed 
and the appeal dismissed. 



♦Urwiler v. Philadelphia Rapid Transit Co. 

(4 Dept. Reports 838). 

Dependents — Common lau) wife — Proof of—Oohabitation — Referee's findings of foot. 

The Board will not disturb a finding of fact made by a Befewe wbere there was 
sufficient evidence before him if bclipved by him to sustain the finding. 

Where a decedent and a claimant simply cohabited, there has not been establisbed 
Each rcpntatinn of marriage as will satisfy the law and establish a civil contract. 
The place of cohabitatioD was not the domicile of the deceased over whloh he 
exennaed any authority, and he occupied no relationship of a parent towards the 
claimant's children of a previous marriage. 

*j8ee page 410. Oa«M Appealed to Oonrta. 
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Appeallant represented by Hugh Roberts, Philadelphia. 
Appellee lepreKoiiteil by Harold B. Beitler, PhiladelpLia. 

OPINION BY MACKEY, Chairman— April 10, 1918. 

The claimant in the above entitled ' case filed her claim petition 
in behalf of herself, as widow and also for certain children born of 
a previous marriage alleging that the deceased stood in loco 
parentis toward them. At the same time Benjamin George Urwiler 
filed petition No. 4059 claiming compensation as a dependent parent. 
The one claim necessarily denied the validity of the other. The 
female claimant, who styled herself Mary E. Urwiler, set np a 
common law marriage with the deceased. 

She testified that at a particular time she had entered into an 
oral contract of marriage and that they both had agreed to live 
together as man and wife. Then she sought to establish marriage 
by proof of cohabitation and reputation of marriage. Cohabitation 
was conceded, but because of the conflicting statements made by the 
claimant and in view of certain conduct inconsistent with marriage, 
the Referee disbelieved her story as to a verbal contract and then, 
with the cohabitation admitted, he proceeded to consider whether 
or not she had presented such evidence of reputation of marriage 
that he could find that a common law marriage had been established. 

The claimant presented certain witnesses who testified that at 
"isolated times the deceased had addressed the claimant as his wife, 
had introduced her to others as such and had done certain other 
acts consistent with the marriage relationship. 

There is no doubt that the testimony of the claimant was of 
such a character that in another tribunal a trial judge would have 
been compelled to submit the issue to the determination of a jury. 
On the other hand, the defendant presented evidence of a convinc- 
ing nature that the claimant and the deceased never had claimed 
to he man and wife during their cohabitation and that their mere- 
tricious relationship was thoroughly known to relatives and neigh- 
bors. 

In passing upon such testimony the courts have held that 
"Admissions and declarations, if made to subserve a mere tempo- 
rary purpose for the interest of both parties as to induce servants 
to live with them, to quell the suspicions of keepers of lodging 
houses, or to secure respectful treatment in public conveyances 
or to satisfy the too prying curiosity of strangers — would have 
infinitely less importance than if made to the family circle or to 
the friends of tlie family, whose character demands the highest 
good faitli and the greatest respect." 

The Referee found as opposed to the testimony produced by the 
claimant "the positive, unf[ualified testimony of the father of the 
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decedent, the annt of the decedent, Mr, and Mrs. Morton, who 
boarded with tlie claimant, and many other relations of the dece- 
dent and their friende who testified positively that they never knew 
the claimant as anything other than Mrs. Preston, that she had 
repeatedly acknowledged to them that she and the decedent were 
not married, although they were living and cohabiting together, 
that she repeatedly stated to them that they intended to be married 
as soon as lier snit against the Western Union Telegraph Co, was 
settled and that the decedent in his life time repeatedly stated 
that they were not married, but that they expected to be." 

As we have previously stated, under the testimony produced by 
the claimant, if this issue were tried in a common pleas court, she 
would have been entitled to have had her case submitted to a jury 
whose function it would have been to have passed upon this con- 
flicting testimony. Instead of a jury, the claimant <had the oppor- 
tunity of submitting lier testimony to the Referee. Tlie record 
shows many hearings and a great quantity of testim_ony. The 
Referee had the benefit of observing and hearing the witnesses. 

We have frequently observefl that there is no disposition on the 
part of the Board to disturb a finding of fact made by a Referee 
whei-e there was sufficipnt evidence before him if believed by him 
to sustain the finding. He has here determine<i that the declara- 
tions of the deceased in the ])resence of his wife and certain wit- 
nesses were for the purpose of meeting a given situation and did 
not represent the truth. He has decided that there existed only a 
business arrangement between the claimant who kept a boarding 
house and the deceased, that they should occupy the same domicile 
and, from contributions to a common purse, maintain the same. 
We find in the record sufficient testimony to sustain this position. 
There is nothing before us to warrant our interfering with these 
findings of fact and we accordingly adopt the same and find that, 
while the deceased and the claimant cohabited, there has not been 
established such- a reputation of marriage as will satisfy the law 
and establish a civil contract. Such being the case then, the claim 
petition must fall in its entirety and the ehildren of the claimant 
cannot be awarded compensation on the ground that the deceased 
stood in loco parentis toward them. 

The Referee has found, and we affirm this conclusion, that the 
place of cohabitation was not the domicile of the deceased over 
which he exercised any authority. He occupied no relationship 
of a parent toward these children. The contrihtitions were all made 
to the claimant and were in bis own interest rather than on behalf- 
of the children. 

We accordingly affirm the Referee's findings of fact and conclusions 
of law and dismiss the appeal, 
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Bober v. Belle \ernon Coke Co. 
(4 nept. Heports, 833). 

Finding of fact hy Referee— Board will ant dwfnrft. 

Whero n findiiiE is unc purely nf fnct ntid us tlie Referee Imd the benefit ot hearing; 
Had obBcrtiiig the claimuiit and was in a position to nccurately jiidge of the truth- 
futncHs of her story the Board will affirm tbis finiUne. 

Appellant represented by K, M. McWade, Jr., Pittsburgh. 
Appellee not represented. 

OPINION BY MACKEY, Chairman— April 10, 191S. ^ 

The sole question involved in this case is whether or not the 
claimant has establishe<l her right for compensation as the widow 
of the deceased. It is conceded that Jacob Bober met his death 
in the course of his employment for the defendant. The claimant 
was his lawfiil wife, lived with him as snch and was dependfnt upon 
him lip to about three months prior to his death. 

On. March 1, 1908 there was born of this marriage a son, Joseph. 
About three mouths previous to the date of the accident the wife 
temporarily left her husband and took np her abode in Cleveland, 
where alie was working at 18 per week. She was practically forced 
to lio that at that time because of the excessive drinking of her 
hnsbaud and the personal abuse she suffered incident to such 
periods of intoxicstion. She testified that this was not intended 
by her husband nor herself as a permanent separation and that 
during the interval between the time she liad thus left him and his 
death he had made money contributions for the support of herself 
and her son. 

The only error alleged by the defendant is the assignment pre- 
sented by the defendant attacking the tinding of fact of the Ref- 
eree when he determined that tiiere was a dependency existing at 
the time of the husband's death. 

As this finding is one purely of fact and as the Eeferee had the 
benefit of hearing and observing the claimant and was in a position 
to accurately judge of the truthfulness of her story we affii'm this 
finding. No reason has been presented to us which in our judgment 
would justify an interference witli this award. 

The award is accordingly affirmed and the appeal dismisRed. 
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Sullivan v. Remington Arms Co. 
(4 Dept. Reports, 833). 

Practice and procedure — When evidence i> insufficient to sustain an aieard. 

If, iu the Diiiuion of the Board, a Kefcrec'a material finding of fact is not sup- 
ported by Ike evidence, a bearing de novo shonld be granted. If tbere is no endeoce 
lo support such finding, there is an error of law, and the Board has power to rerersc. 

Praetice^Aa to re-opeidng a compensation agreement or aicari. 

A claimant, liaving signed a final receipt, presented a petition to re-open tlic 
SBme, alleging that the disability bad recurred. The Referee, to whom the petition 
was referred, found in favor of the claimant's contention, and awarded compensation 
for total disability. Held, on appeal, that there was no evidence which supported 
ibe cliiiniant's contention, and the award of the Referee was reversed. 

Appellant represented by Wm. I. Schaffer, Cheater. 
Appellee represeiite<l by VViu. D. Long, Philadelphia. 

OPINION BY MACKEY, Chairman— April 10, 1918. 

The claimant Daniel C. Sullivan, while actually engaged in the 
course of his employment for tlie Remington Arms Co., the defend- 
;iut, was struck In the chest by a piece of an emery wheel. The 
listent of his injuries ia not disclosed in the testimony, but as ii 
result of this incident the workman and the employer entered into 
Compensation Agreement No. 31880 In which both agreed that the 
nature of the injnry was "contusion of chest." This agreement 
was executed upon August 15, 1916. The payments were continued 
and its terms applied as of fourteen days after July 28, 1916, the 
date of the accident. 

The claimant subsequently executed a final receipt which was 
tiled with the Workmen's Compensation Bureau on September 29, 
1916. The said meipi is .lated August 21, 1916. The claimant 
returned to work for tin; defendant on August 16, 1916 as an 
inspector. It has been established that for a long time previous 
to the dnte of the injury- the claimant had been suffering with pul- 
monary tuberculosis. The claimant made no attempt to disturb 
the final receipt until May 11, 1917 when he executed a petition 
under Section i26 of the Act setting out the following reasons: 
"I am unable to work and in bed and under the doctor's care at 
Philadelphia Hospital as result of accident while in the employ of 
Remington Arms Company." 

The petition was referred to a Referee. Testimony was taken 
to support the same and the Referee awarded compensation for 
total disability not to execd a period of 500 weeks, if the disability 
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should continue that long. In his concltisione of law the Referee 
stated: "We are of the opinion that the disability of the claim- 
ant resulting from the injury aforesaid has recurred and that his 
disability at the time of the filing of the petition to reopen and at 
liie time of the liearings was due to the' aggravation of the pulmonary 
tuberculosis caused by the injury," 

Under the provisions of Section 4:21 if the Board detenninus 
that a material fact found by the Referee, upon whicli an award is 
based, is not supported by tlie evidence, it becomes our dutj' to 
grant a hearing rfc novo. In otlier words, the Act does not giv^ us 
the power to reverse a finding of fact upon the same testimony 
that was before the Refei-ee without hearing it de novo. On the 
other hand, if a finding of fact has no testimony upon which it can 
rest, then ah assignment of error attacking that finding addi-essed 
itself to our consideration as an error of law, Yalch t;. Jones & 
Laughlin Steel Co., 3 Dept. Reports 2185, and under Section 4-2i>, 
we liave the power to reverse the Referee and set aside the award. 

We have read this testimony and fail to find any evidence that 
in any way supports the conclusion that the present condition of 
the claimant is due to a blow upon the chest suffered as early as 
July 1016. If the record disclosed any evidence whatsoever that 
would substantiate any such theorj^, then our duty would be to 
proceed under Section 421. If we find that we cannot sustain this 
award, there being no testimony of any nature to substantiate the 
.suggestion of the claimant, it should be reversed as an error of law. 

Before tlie claimant could have had any standing in these pro 
ceedings. it would have been necessary to have established the fact 
that the blow which he received upon the chest in July, 191fi aggra 
vated or lighted up a pre-existing tubercular condition of the lungs, 
for he alleged a recurrence of an aggravated tuberculosis which 
aggravation was a result of the original blow. The record is abso- 
lutely devoid of any such testimony. Had such testimony been 
shown, then it would have been necessary to further establish that 
after the execution of the receipt by the claimant that there was a 
recurrence or aggravation of the pre-existing condition due again 
to the blow on the chest of July IS, 1916. To have established sucli 
a fact would have been impossible. No physician could truthfully 
so testify and any effort thus made would result in nolhing short 
of a guess. 
. The order of the Referee to reopen the reccijit and modify the 
agreement is hereby sel aside together willi Ibc award of compen- 

BBtiOU, 
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Thur V. W. L. Irish & Co. 
(i Uept. Keiiorts, S3«). 

Vompensation~~As to suepeitnoH of pat/mcitti — iVuclice— JfotK/icoiiMi vr termtua- 

iioH of ag)-eemciii or aicard. 

By rtason of Ifiiiiforary imiirovemenl: in his iiliyHirnl cunjition and a genersl 
iuorpase of wagee, a clnimaut became able to earn as rauch as before his injorr. 
Upou petition to terminate, llie Refprec ilire<^teil that compensation pannents be 
suBpeudfit wilh a df-claration of iiominal liability on the part of the defendant. 
Ijpon appeal, tlie Board sustaiiiPd llii^ Befirne's order. 

Appellant repi-e»e«ted by M. il. Welsh, Pittebiirgh. 
Appellee represented by W. Wallace Huiith, Clearfield. 

OPINION BY MACKKV, ChairuiHii— Apiil II), 1918. 

This ease comes before the Board upon api>eal from the Uetei-ee 
to wlioin the defendant's jwtition for tennintitiou of compensation 
drawn under Section 42« had been referred. At the time fixed for 
the first liearing, the claimant failed to appear and because of this 
fact, the Beferee sustained the petition and terminated compensa- 
tion. Subsequently upon proof being pr^ented that the notice to 
the claimant had miscarried, the defendant agreed that the petition 
should be remanded to the Referee for the purpose of giving the 
claimant an opportmiity to be heard and further that his former 
decision should be ignored. 

As the result of the second liearing, the Keferee has found that 
the claimant met with an injuiy in the course of his employment 
for the defendant on July 26, 1016, suffering a sprain of his back 
and that such injury aggravated, or lighted up a latent tubercular 
condition of the spinal column and that the claimant suffered total 
disability by reason of snch injuries from August 1, lilI6 until May 
15, 1917. 

He also found that tlie employe and employer entered into Com- 
pensation Agreement No. 36024 on September 22, 1916, and that 
compensation therein provided for was ^7.35 per week and that 
nine weeks compensation was paid in accordance with the terms 
of the said agreement. The said payments liquidated the obligation 
of the defendant to the claimant up to October 15, 1916. 

The Referee then found that there is due and owing to the claim- 
ant compensation at the rate provided for in the agreement froin 
October 15, 1916 until May 15, 1917 or 30 weeks at $7.33 per week, 
totaling $219.90. 

The Referee has also found that there was such a cessation of 
tbe disability suffered by the clftimant in coaeequence of bin injuries 
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that on May 15, 1917 he was able to undertake work. Notwith- 
standing this fact he has found that the claimant has not been 
cured of the disability, but rather, because of temporary relief to 
his ailments, and fuHher on account of the advanced wages now 
obtaining in the labor world, the claimant is able at the pr^eut 
time to earn as much, if not more, than immediately before his 
injury. 

The Kefei-ee has accordingly recognized tbe equities involved in 
this Kituatioii and followed the Hoard in Olouser v. State Fund, 2 
I)ept. Reports 278i whei-eiu an opinion by <l?omniisBiouer Scott, we 
followed the English practice in suspending the payment of com- 
pensation under the agreement and keeping the agreement alive by 
a declaration of nominal liability. The Referee found, and in this 
we affirm him, that the ability of the claimant to earn bis usual 
and normal wages is due to temporary physical relief and the 
labor situation. He may suffer a recurrence of the former disa- 
bility due to his injury at any time; and, should such an event 
take place, then it would only be just that the defendant should 
again assume the liability of its compensation agreement. On the 
other hand, while this condition exists, it is right and just to relieve 
the defendant of these payments. 

Onr Act has wisely given us the right to review an agreement 
at any time during its term for the purpose of applying its benefits 
and regulating its obligations according to the facts as they develop 
during the running of that agi-eement. The observations of Cozens- 
Hardy M. E. and Moulton, L. J., in the cose of Tynron v. Morgan, 
2 B. W. C. 406 cited in the Clouser case (supra) apply with striking 
force to the present situation. To terminate this agreement 
because of the present situation might work a great injustice upon 
the claimant, and yet to continue it in its full force would be plac- 
ing a burden upon the defendant not in accordance with the spirit 
of a compensation law. Therefore, in sustaining the suspensory 
order of the Referee, we feel that we ai-e preserving. the rights of 
both parties, doing injustice to none and maintaining for each tlic 
right of future review. 

The appeal is accordingly dismissed. 



)vGoO»:^Ic 



Thompson v. West & Bell. 

(4 Dept. Reports, 833). 

Aootient in oowrte of «mpIoime»( — AaatAt hy fellow employe — Coixe of injury. 

An employe wbb asssuluii by another employe oi the defendant upon the prcmisea 
of the employer for a reason directly due to the nature of the employment and waa 
entitled to compensatiOD. 

Appellant represented by G, Edward Dickerson, Philadelphia. 
Appellee represented by Isaac M. Price, Philadelphia. 

OPINION BY MACKEY, Cli airman— April 10, 1918. 

The evidence in this caue clearly shows that the claimant was 
assaulted by an employe of the defendant upon the latter's premisea 
for a reaeoQ directly due of the nature of his employment for the 
defendant. 

The testimony further discloses that the claimant, while in the 
course of his employment on October 2, 1917 undertook, as a fore- 
man and within his authority, to direct the movements of an 
employe of the defendant. This employe became angered at the 
directions given to him by the claimant and forthwith assaulted 
him and inflicted serious injury. 

These facts being proved to the satisfaction of the Referee and 
being approved by the Board, the award of compensation inevitably 
follows in accordance with the Pennsylvania Compensation Act of 
1915 Article III, Section 301. 

The award ia sustained and the appeal dismissed. 



♦Bradley, et al. v. Rich Hill Coal Co. 
(4 Dept. Reports, 883). 

Premises of employer, injury upon — OonHUon of tho premises — Operation of the 

employer's business thereon. 

An employe left the particular place in the mine where he was supposed to work 
and entered the room of a fellow employe. While waiting there for hU fellow em- 
ploye*, vlth whom be intended to walk home, a fall of rock occurred and he waa 
killed. Held, that the acddent was dne to the condition of the employer's premises 
•nd Hie operation of the employer's hnsineaa theroon, and Um award of die Beferee 
wuaflnMd. 

->S<w4Ni C m m A ppeaha to OOBitfc 
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Bales of employer — Disobedience of, by emplot/e. 

Disobedience on the part of the employe of rales, orders, directions or regulations 
(•f the employer is no defense to elaira for compensation. 

Appellant represented by R. M. McWade, Jr., Piittsburgli, 
Appellee not represented. 

OPINION BY COMMISSIONER LEECH— April IS, 1918. 

On August 25, 1917, Harry Bradley, a minor son of the claim 
ants, was instantly killed by a fall of rock in the mine of the Rich 
Hill Coal Co., by whom ho was emjiloyed as a miner. Harry Brad- 
ley and Elizabeth Bradley, father and mother of the deceased, filed 
a claim for compensation, alleging dependency. 

The Referee, after heariug the testimony in the case, found as a 
fact "That Hariy Bradley, aged 18, son of the claimants, Harry 
and Elizabeth Bradley, came to his death August 25, 1917, while 
in the employ of the defendant, the Rich Hiill Coal Co., by a fall 
of slate falling upon the deceased, breaking his neck, the accident 
occurring at Room Xo. 16 of the defendant company's mine; that 
the deceased had finished his work and had gone to Room No. 16 
for the purpose of going home with Michael and Joseph Angelo and 
while in said room the accident occurred." 

He further found that the claimants were dependent to some 
extent upon the earnings of the deceased, and awarded compensa- 
tion to the claimants, based upon the average weekly wages of the 
deceased, |17.71, and a further sum. of $100 to cover the expenses 
of the last sickness and burial. The defendant appealed from the 
<lecision of the Referee, alleging error of law in concluding "that 
death was due to a condition of the premises." 

We have given the testimony, as well as the elaborate brief filed 
liy the defendant, carefu\ consideration and are in accord with the 
conclusions reached by the Referee, based upon the facts which are 
not disputed. These young men had entered the mine in the morn- 
ing, expecting to do a day's work, when they learned that owing 
to a scarcity of cars there would be little to do. It was perfectly 
natural for them to desire to accompany each other out of the mine 
iind this seems to have be»Mv the purpose of the deceased, who was 
waiting in Room No. Ifi until the Angelo brothers iinished digging 
some coal, when the fall of slate occurred, which not only killed 
the decedent instantly, bnt also killed one of tbe Angelo brothers 
find injured the other severely. 

The defendant contends tbat beoanse the deceased was not !□ 
his own room, bnt, in violation of orders, bad gone to the roop) of 
thfi Angelfl lirotJisFiS, ffhf J) tJie ftfPl^PWf OCfHJTed, tJist tft^F^eFP |}0 
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was not in the courae of bia employment Disobedience of rules 
or orders or directions or regulations is no defense to a compenBa- 
tion claim. This young man lost his life ou the premises of the 
employer and the accideut was certainly due to tbe condition of the 
premises or the operation of tbe employer's business thereon. 

The Referee's findinge of fact are therefore approved and the 
award affirmed. The appeal is dismissed. 



Vranesevich v. Atlasburg Coal Co. 
(4 1>ept. Reports, 1019). 

Depenienov — Wife Itvinff apart from hwbond at the time of hit death. 

Teu weeks before the acddent the deceased had left his home in search of work, 
whidi he found at the mine of the defeodant. Daring this period he sent his wife 
certain mma for her sopport In the absence of utiafactor; teatlniouy that he had 
deserted his wife, the award of (he Beferee was affirmed. 

Appellant represented by Rose & Eichenauer, Pittsbnrgh. 
Appellee represented by Clyde 8. Pipes, Washington. 

OPINION BY COMMISSIONER 8C0TT— April 19, 1918. 

The only disputed question raised by this record is whether or 
not at the time Oajo Vranesevich, tbe husband of the claimant, met 
with tbe accident which resulted in his death tbe claimant was 
dependent upon him as his wife for support. It is contended that 
at the time of the accident and resultant death, the claimant was 
working at some distance from his former home and ^at as he 
was not then living with the claimant, she was not dependent 
within the meaning of the Act. 

It appears from the testimony that the deceased employe left his 
home about ten weeks before the accident in searcb of work ; that 
he secured work at the mine of the defendant company. There 
is no satisfactory testimony that be had deserted his wife and there 
is evidence that daring this period he paid to her certain amounts 
of money for her support. 

From a consideration of the entire record we adopt the findings 
of the Referee and his conclusions drawn therefrooi. Appe^ 4ii' 
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Rinni v. West Virginia Lumber Co. 

(4 Dept. Reports, 1379). 

Subeontractor — Injui-y to employe of—Failure by defeudant lo post noticet. 

The daimant was a laburer hired by a sub-contractor for the performaDce upuu 
the premisee of part of the regular busiucss of the defeadant. No notices were 
Iiosted by the defendaot as provided iu Section 802-(b) of the Workmen's Compen- 
sation Act, and compensation was awarded. 

West Virginia Lumber Company represented by William W. 
Liiekey, Fittsburgli. 

MathiaB Schmotzer I'epresented by William E. MoClure, Pitts- 
burgh. 

Appellee represented by Ueo. J. Kambacb, Pittsburgh. 

OPINION BY OOMMISSIONEK LEECH— April 19, 191S. 

The evidence in this case fully warranted the Beferee in finding 
as a fact that William W. Dickey, trading as the West Virginia 
Lumber Co., was in the business of erecting houses for sale upon 
the premises owned by him on Capital street, Pittsburgh, where 
the injury to the claimant occurred ; at the time of the injury the 
claimant was a laborer hired by a contractor for the performance 
upon such premises of a part of the regular business of the said 
William W. Dickey, trading as the West Virginia Lumber Co., 
entrusted to Matbias Schmotzer, a subcontractor, and that no 
notices were posted by the said William W. Dickey, trading as the 
West Virginia Lumber Co., on the premises where the work was 
being done, as provided in Section 302-(b) of the Workmen's Com- 
pensation Act, giving notice that be would not be liable for compen- 
sation to the employes of an employe or contractor for the per- 
formance upon said premises of a part of the employer's regular 
business. 

The defendant has appealed from these findings of fact by the 



We have gone carefully over the testimony and can find no I'eason 
for interfering with the conclusions reached by the Keferee. The 
testimony fully warrants the findings of fact as stated above. 

The Board, being in accord with the conclusions reached by the 
R«feree in his findings of fact and conclusions of law, approves 
the same. The award of compensatiop to the claimant is affirmed 
ani B)g appeal (JiejnissgiJ, 
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Kelley V. Blair Limestone Co. 
(4 Dept. Reports, 1017). 

BepciHfcnC!/ — Jii loco parentis. 

Children of a. woman with whom the deceased employe was Ihirig nt the time «f 

his death, but to whom ho wns not legally married, were awarded comiiensatiou on 

the grouod that thej" wore members of the deceased's household Ht thr time »( his 

death and that hi- stomi toward them JD loco parentis. 

Dcpoadtnry- — lUcgilimnci/. 

The illegitimate posthumous child ut a numaii, nbn nns liiing with thi; dcceated 
SI. his wife at tbe time of his death, cannot be regarded as n member oC the de- 
ceased's household and is not I'ntitled to ei>nii>ensntion. 

Dependaioii — Slcp-childrcit anil vthcrt ichu icwc not mrmbeis of devcilail'ii fi-itna- 
hold at the time of his death. 

Step-children and adopted children 
(VimpensatioB, irrespeetive of their pi 



All illegal marriage does not entitle the woman to compensation, although she 
may be living with the deeedent at the time of his death, and pcrformine the duties. 



Appcllaut repi-esoiited by F. M. Painter, Pittsburgh. 
Appellee irnt represented. 

OPINION BY MACKEV, Chairman— April 19, 1018. 

Jacob Kelley, while in the employ of the Blair Lime&toue Co., 
met his death becanse of an accident suffered in tbe course of his 
employment with the defendant on November 24. 1017. His 
average wceldy wages were ?12,2.'}. He was married to Alice May 
Brown on December 20, 1911. About two years afterwards he and 
his wife executed articles of separation. 

.On Jnly 24, 1917 he secured a marriage license in Blair County 
and a marriage ceremony was perform«d between him and Hora 
E. Varner. said ceremony iieiiig jierforined by a Jn«tice of tbe Peace at 
HoUitlaysburg, Pa. Tliis woman was a widow at the time of the 
marriage and had two diildren, Harry Varner. horn November 
26. 1903 and Charles Varner, horn January -S, 19(tS. At tbe time 
of the death of the deceased be waa supporting the mother and 
these two children, having brought them alt into his household. 
Furthermore at the time of the death of the deceased this woman 

was also pre^ooDf, The (Iffenf^eil ffBs fpsponsible for ]m roinU- 
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The Eeferee very properly coucluded as the claimant waa not 
the legal wife of the deceased, that she is not entitled to an award 
of compensation. 

The Refei-ee was also within the law when he awarded compen- 
sation to the two children, Harrj' and Charles Vamer, because the 
deceased at the time of liis death was in loco parentis toward them. 
He was in error, however, when lie made provision in his award 
for its modification in the event of the birth of a posthnmoiis child. 
While it is tnie that under our law compensation is to be awarded 
to a posthumous child, Irvin v. Frost, 08 SuiH^rior 456, nevertheless, 
it contemplates only legitimate posthumone children. See Litzinger 
V. State Fund, 3 Dept. Reports 1055. As we have heretofore 
pointed out the English decisions on posthumous illegitimate chil- 
dren cannot be accepted by us in the interpretation of our law, for 
the reason that the British Act Rpecilioally provides for illegitimate 
children and there is no similar provision in our law. 

Section 307-(9) provides "the terms 'child' and 'children' sha*ll 
include step-children and adopted children, and children whom he 
stood in loco parentis, if members of the decedent's household at 
the time of his death, and shall include posthumous children." The 
words "if members of the decedent's househoU at the time of his- 
death" must qualify the words immediately preceding them and 
refer to "children to whom he stood in loco parentis." 

Children, including stepchildren and adopted children, if undei- 
the age of 10, are entitled to compensation without regard to their 
place of residence, as they will be presumed to be dependent, hut 
when compensation is claimed for children to whom the deceased 
"stood in loco parentis" it is necessary that they should have been 
taken by him under his roof and at the time of his death consti- 
tut«<l a part of his household. 

We cannot hold that an unborn child is a member of a household 
as contemplated in this section. By "household" is meant those 
who dwell under the same roof and compose a family; or in other 
words, a domestic establishment. The act evidently intends to 
provide for those who are in esse and where an actual dependency 
existed at the time of death. 

With this modification of the award the appeal is dismissed. 
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Harris u. Harrisons Inc. 

(4 Dept. BeporjB, 881). 

Dependeneg — Wife living apart from huahajid at the time of hi$ death. 

A widow who was not living with her huaband at the time of hie deatb, and who 
was not depeDdent upon him for support, ie not entitled to compensation. 

Depenietmy-^n loco parentis. ^ 

The children of a woman who was living with the deceased employe at the time 
of hia death aa his wife, but who, in fact, was not bis legal wife, are eotitled to 
compensation, if the deceased stood in loco parentis toward them and ther were 
niembera of bis household. 

Dependenag—Bigamout marriage. 

A woman who was not legally the wife of the deceased emploje at the time of 
his death, though living with him as wife, is not entitled to compensation. 

Appellant represented by Wm. Chas. Brown, Philadelphia. 
Appellee represented bj Harry W, Moore, Fbiladelphia. 

'opinion by commissioner leech— April 19, 1918. 

On October 26, 1917, wbilet James Harris was engaged in the 
course of his employment by Harrison Brothers & Co., he met with 
an accident which resulted in his death which occurred on the same 
day. 

Claim Petition No. 4415 was executed by Susie Harris October 
30, 1917, and filed with the Workmen's Compensation Bureau 
November 7, 1917, in which she represented herself as the lawful 
widow of the deceased and claimed compensation for herself as 
widow and for two minor children, Reginald Harris and Jeannette 
Harris, B^inald Harris, born February 25, 1903, and Jeannette 
Harris, born December 12, 1905. 

Claim Petition No. 4536 was executed by Mary H. Harris and 
filed with the Workmen's Compensation Bureau November 23, 1917, 
in which she also represented herself aa the lawful widow of the 
deceased and claimed compensation for herself. 

Both claim petitions were referred to Referee Scott, who took 
the testimony in both cases and having found as a fact that Mary H. 
Harris was legally married to the deceased on December 13, 1902, 
and lived with the deceased until sometime in April 1916, when he 
deserted her, and that at the time of his death she was not living 
with her deceased husband, and was not then actually dependent 
upon him for support, and there being no children entitled to com- 
pensation, very properly disallowed the claim of Mary H. Harris. 
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The Beferee further found that Susie Harris, the other claimant, 
had gone through a marriage ceremon; with the deceased on Sep- 
tember 7, 1916, notwithstanding the fact that on said date he was 
a married man, having a lawful wife then living, from whom he had 
never been divorced. He further found that the two minor children 
referred to in tbe claim petition ae children of the deceased, were 
children of the claimant by her formei- husband, Jamea Barbee, 
who died January 23, 1915, leaving to survive him his widow, Susie 
Harris, and two children, Reginald Barbee, born February 25, 1903, 
and Jeannette Barbee, born December 12, 1906; and that these chil- 
dren were living with the decedent and their mother, as members 
of his household and that he stood in loco parentis as to these chil- 
dren at the time of his death. 

Under these findings of fact, which were fully warranted by the 
evidence, the Referee disallowed the claim of Susie Harris, and 
awarded compensation to the two minor children. 

We are in entire accord' with the conclusions reached by the 
Referee in these cases. The Board therefore adopts hia findings of 
fact and approves his conclusions of law and affirms the disallow- 
ance of compensation to Mary H. Harris and Susie Harris, and 
tbe award of compensation to Reginald Barbee and Jeannette Bar- 
bee, minor children under the age of sixteen years, who were mem- 
bers of the decedent's household at the time of his death, and to 
whom he stood in loco parentis, including the sum of JlOO to cover 
tbe expense of the last sickness and burial of the decedent. 



Vasilakie v. Stratiogas 

(4 Dept. Reports, 1034). 

Compensation — When employe « parttally disablei — Praettce and procedure — Modt- 
fioation Or termination of agreement or award. 

If a claimant is able to do some work, but the employer fails to offer him work 
which be can perform, compensation must be paid b; the emplorer for total dis- 
' abillt;, until such time as tbe abilit; of tbe injured employe to work, at least to 
some extent, baa been eetabliahed by good and sofficlent testimony. 

(Olerka v. Lehigb & WUkes-Barre Coal Co., 3 Dept. Reports, 2944, followed). 

Appellant not represented. 

Appellee represented by P. P. Martin, Pittsbui^h. 
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'OPINION BY COMMISSIONER LEECH— AprU 1», 1918. 

On March 23, 1917, the defendant entered into an agreement to 
pay 18.25 weekly compensation to the claimant during the period 
(if his disability resulting from an accident occurring January 19, 
1917, whilst engaged in the course of his employment by the defend- 
ant. 

Only July 3, 1917, the defendant, through his insurance carrier, 
presented a petition to terminate tlie said agreement, alleging as 
ground for the petition "that the disability of the claimant had 
terminated May 18, 1917, and whether or not he then returned to 
work, he was well able to do so." This petition was referred to 
Chester W. Cummings, Referee, specially presiding, who conducted 
a careful hearing, and among other things, found as a fact that the 
injured employe had not fully recovered from his disability and 
that his disability had not terminated May 18, 1917, the date of 
the hearing before him, as follows: — 

"Movement of fingers somewhat interfered with, 
flexion and extension not perfect; index and middle 
finger of left hand, extention interfered with ; ring fiuger 
and small finger, extension good ; grip of injured hand 
about one-half of that of the other hand; no deformity 
of bone, no atrophy of muscles; seems afraid to use his 
arm ; his capacity for work is still decreased. 

That the incapacity of the injured employe had 
decreased at the time of the hearing and he was able to 
return to work of some selective character at that time ; 
but there is, however, no basis in the testimony on which 
the Referee can satisfactorily estimate how much, if any, 
impairment of earning power exists by reason of the 
condition of the injured arm." 

The Referee concluded as a matter of law that comfiensation was 
still due and payable under said agreement until the date of the 
hearing before him, December 14, 1917, and so directed in his award. 
However, he suspended further payments from that date so long 
as the earning powei's of the claimant is not established by more 
convincing testimony that the claimant is effected by the injury itself, 
not to exceed 300 or 500 weeks for partial or total disability, as the 
case may be, with a declaration of nominal liahilty on the part of 
the employer, which liability is subject, on future jjetition to the 
Board, to be modified or terminated. The Referee suggested that the 
employe should seek and accept any work that he might be able to 
perform, following instructions of his iihysician, so as to Improve, 
if possible, the condition of his injured arm. 

The claimant has appealed from these findings of fact and con- 
clusions of law. 
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We call attention of the Referee and those employers aud insurance 
carriers who seek to modify or terminate agreements under Section 
i26 of the Workmen's Compensation Act, to the policy of the Board 
in such cases, as indicated by Chairman Maekey in his opinion in 
Ignus V. Lehigh & Wilkes-Barre Coal Co., 3 Dept. lleports 2944, in 
which he said: 

"Furthermore, we take it to be the duty of the 
employer to go further than to simply present the opin- 
ions of witnesses that the employe has either recovered or 
can perform certain forms of lal)or. The burden rests 
upon tbe employer to furnish tlie injured employe some 
employment that he can perform and thus present to 
the Board the very best testimony as to the condition of 
the employe and ability to earn wages. The employer 
is then giving the Board exact data from which it can 
decide that the employe is either cnied or has partially 
recovered and can adopt his then present wages as a 
basis for computing compensation for partial disability. 
Of course, the employe must do his part. He cannot 
stand back and stubbornly refuse to accept a reasonable 
offer at the hands of his employer. In sucli a case it 
would become our plain dnty to discontinue compensa- 
tion entirely and wait until the employe yielded to rea- 
son, accepted a position and gave us the figures for com- 
puting his partial disability," 

In the case under consideration we do not find any testimony 
which would warrant the Referee in suspending payments from 
December 14, 1917, Under the evidence, tbe employe was certainly 
not able to perform his usual woi'k and there was no testimony to 
the effect that the claimant had been offered any work by his em- 
ployer that he could do or that he had any offer of work from any 
source which he could be expected to perform. There was evidence 
that he tried on several occasions to work at some employment and 
that owing to his injured condition he could not i>ei'form tbe same. 
There was no evidence offered that the claimant was malingering. 

Therefore, following the policy of the Board, as indicated in the 
opinion cited above, the Board, whilst adopting the findings of fact 
of the Referee, reverses his conclusions of law and reinstates the 
said compensation agreement and orders the payment of furtlier 
compensation as though the same had not lieen internipted. until 
some other proper proceedings ai-e instituted, followed up by good 
and sufficient testimony which will establish the employe's loss in 
earning power or satisfies the Board that ho has failed to do his 
'reasonable dutv under all the eircnmstances. 
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Cirelli v. State Workmen's Insurance Fund. 

(4 Dept. Beports 1033). 

Compensation — At to olaim* of children of a deeeaied emplot/e — Agreements helween 
Parties misegnent to aeeidtmt — As to modification or termination thereof. 

The Board is withont authoritr to direct modification of a compensation agree- 
meat so as to provide compeasatlon for tbe tainor diildren of a deceased rmploje 
out of the amount due the widow, under the proviaioDH oF the Act, notwithstaudlnK 
the refusal of the widow to support tbe said children. 

Claimant not represented. 

UefendaDt represented by Samuel I. Spyker, Huntingdon. 

OPINIOK BY COMMISSIONER LEECH— April 19, 1918. 

This case comes up before us on a petition for review of Comi^eusa- 
tion Agreement No. 438586, presented by Dominick Cirelli, guardian 
of Liberi Cirelli, Addilorata Cirelli and Agatha Cirelli, minor chil- 
dren of Michele Cirelli, deceased, setting forth that compensaton 
had been awarded to Christina Cirelli, widow of the deceased, ac- 
cording to the schedule of the Compensation Act, but that she, the 
said Christina Cirelli, widow, after having been awarded compensa- 
tion based on the number of children of the deceased, three of whom, 
the above named minors, were bom to a former wife, had refused 
to provide for or maintain the three stepchildren, and they were 
forced to leave her borne, and the above named guardian and other 
relatives were required to look after their maintenance and wel- 
fare. The petitioner requested tbe Board to modify the said com- 
pensation agreement so as to provide compensation for the three 
minors, wards of the petitioner. 

The Board is without authority to act on this petition. The facts 
appeal very strongly to the Board and we regret that we do not 
have power under such circumstances to modify the agreement in 
this case. This is a matter for future legislation. However, from 
the testimony taken on this petition, it appears that the said Cbristin'a 
Cirelli, widow, has recently remarried, and therefore it is suggested 
that the insurance carrier, the State Workmen's Insurance Fund, 
should present a petition for modification of this agreement and 
]»erhaps when this matter is heard, it may be possible to take care 
of these three minor children. 

The petition is dismissed. 
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*Johnson v. Diamond Coal & Coke Co. 

Two petitiom filed for tame claim. 

Where two womeo filed their separate claim petitions for compensation for the 
death bj acddent of the Baine employe, and both pedtious were referred to and 
heard hy the same Referee at the same time and compensation disallowed, the 
Board apon appeal being of opinion that the disallowance w(is nnwarrauted by Qxe 
evidence, granted a hearing de novo. 

AppeUant represented by J. Welford Holmes, Pittaburgh. 
Appellee represented by Charles F. Patterson, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— April 30, 1918. 

Albert Johnson died on August 22, 1917, aB the result of an accident 
occurring in the course of his employment with the Diamond Goal 
& Coke Co., defendant. 

On September 27, 1917, Geor^anna Johnson filed with the Work- 
men's Compensation Bureau, Claim Petition No. 4137, which was 
executed by her August 27, 1917, in which she represented lierself 
as the widow of the said Albert Johnson, deceased. 

On October 17, 1917, Minnie Johnson filed with the Workmen's 
Compensation Bureau, Claim Petition No. 4382, which was executed 
hy her November 5, 1917, in which she represented herself as the 
widow of the said Albert Johnson, deceased. 

Both of these compensation claims were referred to Referee Thomas 
J. Dunn, who heard both petitions and disallowed both tbe claim 
of Minnie Johnson and the claim of Oeorgianna Johnson, having 
found that neither of the claimants was the lawful wife of the 
deceased. 

We have carefully considered the testimony which was taken before 
the Referee and being of the opinion that the disallowance of com- 
pensation was unwarranted by the evidence, we sustain the am>ea] 
and grant a hearing de novo in this case, the time and place to be 
announced later. 



Chaplain v. National Radiator Co. 

Lota of tiffht of ei/e — Viohnoe to th« phyhal itrvoture. 

Where an employe was struck in the right eye with a piece of metal Btmck off 
by a hammer which permanently Impaired the eight and aostained Boch violence to 
the physical stmcttire of bis body as resulted in the loss of the sight of his light ere 
he ia entitled to compensation. 

*Sea page 406. Ooaes Appealed to Ooarta. 
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OPINION BY COMMISSIONER SCOTT— May 2, 1918. 

Hearing de novo' in the above case was beld at Library Hall, 
Johnstown, before the Workmen's Compensation Board. 

Al'PEAKAXCES. 

Philip I'. Sharkey, of Johnstown, for claimant, with the claimant 
and his witnesses. 

E. Byers. of Pittsbnrgh, for insurance carrier and defendant, with 
witness. 

Samuel T. Chaplain, the claimant, was employed by the National 
Radiator Co., of Johnstown, as foreman, and on June 9, 1917, while 
cleaning a section of a radiator with a hammer a piece of the sec- 
tion of a radiator hit him in the eye. Compensation agreement No. 
406398 was entered into between the claimant and defendant whereby 
it was agreed that the claimant should be paid f9.62 per week, this 
being the 50% of his average weekly wages. This agreement was 
duly executed and approved by the Board. On October 12, 19,17 the 
claimant iilod his petition under Section 426 for modification of the 
agreement alleging that his disability had increased so that the injury 
to bis sight Lad become permanent and his vision was permanently 
impaired; that what at first wase considered by eye specialists as a 
teniporarj' impairment was in fact a permanent loss of sight of the 
right eye. This petition was referred to Referee Snyder. After 
hearing testimony in the case he made a decree that the United 
Fidelity & Guaranty Co., intervening for the employer, continue com- 
pcni^ation payments to Samuel T. Chaplain at the rate of f9.62 per 
week for a period of 125 weeks, beginning fourteen days subsequent 
to the date of the accident or Jiine 9. 1917 for the loss of sight of the 
right eye, and that tlie defendant i>ay the costs of the claimant's 
witness. $3.12. 

The defendant, not having filed its appeal within the time required, 
made an application to the Board for leave to enter an appeal n-tmc 
Pro tuno as of a date within the time for filing an appeal. The 
claimant filed its answer to this petition. The Board on due con- 
sideration granted leave to file an answer nunc pro tunc and the ap- 
peal came on for hearing before the Board. On due consideration 
ihe Board made the following order: "And now, February 7, 1918, 
hearing de novo is granted, to be held at Johnstown at a time to be 
hereafter fixed. By the Board." 

FINDINGS OF FACT. 
1. The claimant, Samuel T. Chaplain, was employed hy the de- 
fendant, the National Radiator Company, as a foreman in its works 
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at Johnstown and at the time of the contract of hiring between the 
claimant and defendant no notice was served or filed by either party 
I'ejecting the provisions of the Compensation Act. On June 9, 1917, 
the claimant while worliing for the defendant company, in the course 
of his employment sustaine<l an injury from a piece of metal struck 
off by a hammer which he was using and which hit him in the right 
oyc; that as a result of this accidental injury the vision of his right 
eye was impaired. 

2. That at tbe time of the blow and as a result thereof he suffered 
a choroidal rupture of the eye and that this rupture has permanently 
impaired the sight. 

3. That as a result of the physical violence sustained tbe claimant 
has lost the sight of his right eye, 

CONCLUSIONS OF LAW. 
1. That since the claimant in the course of his employment sus- 
tained such violence to the physical structure of his body as resulted 
in the lows of the sight of his riglit eye, he is entitled to compensation 
under the provision of Section .lOC-fc), for the loss of an eye, fifty 
per centum of wages during 125we ekn from the fourteenth day af- 
ter the beginning of his disability. He is also awarded the costs 
before the Referee, ^.12 and any legal costs of witnesses in this 
lieariiig. Tlie claimant to file his bill of costs for this hearing, 

AWARD. 

The c<mii)eusatioii sigreenicnt is modified and the claimant, Samuel 
T. Chaplain, is awarded fifty per centum of his average weekly 
wages 1^M\.2i or a weekly compensation of jf9.62, beginning June 25, 
3H17, fourteen days after the beginning of the disability to con- 
tinue for a period of ]2.'» weeks, the defendant being entitled to a 
credit for such piiymeiits as have already been made on tbe agree- 
ment. 



Bryan r. Commonwealth of Pennsylvania. 

(4 Dopt. Reports 1025), 

Course of emploj/mmit — Place of accident. 

An emiiloye of the Department of Education of the Commonwealth of Pennsyl- 
vania, was directed by his superior to go to h certain school and assist In the 
conduct of an educational meeting. While en route he was acddentally killed. 
Held, that his widow was entitled to compensation. 
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Defendant repreBeuted by Nathan 0. Schaeffer, Harrisboic. 
Claimant not represented. 

OPINION BY MACKEY, Chairman— May 2, 1918. 

The claimant, Belle H. Bryau, is the widow of W. S. Bryan who 
met his death on October 16, 1917, suffered in a collision between 
two vehicles, in one of which the deceased w&s a passenger while 
driving along the public highway in Bethel Township, Allegheny 
County, Pa. 

The deceased was an employe of the Department of Education of 
the Commonwealth of Pennsylvania and was under the direction 
of the Superintendent of Public Schools of Allegheny County. He 
had been directed by the said Superintendent to proceed to the 
Bronghton School for the purpose of delivering an address and aiding 
in the conduct of an educational meeting. His death was the direct 
residt of the injuries thus sustained. His weekly wage at the time 
of his death was in excess of |20. The deceased left no dependent 
children under the age of 16. 

Under the above agreed facts, the claimant is entitled to com- . 
pensation under the provisions of the Pennsylvania Workmen's Com- 
pensation Act of 1915. She is therefore, entitled to the following: 

AWARD. 

It is hereby ordered that the Commonwealth of Pennsylvania 
pay to Belle H. Bryan 40% of $20 per week or |8 per week for a 
periofl of 300 weeks from October 16, 1917 and further the sai<l 
Commonwealth of Pennsylvania shall pay to the claimant flOO to 
cover the reasonable expenses of the sickenss and bnrial of the de- 



*Dubinick v. Susquehanna Coal Co. 

Atxiiental injury — Scalds, Bitrrw — Death — Cause of. 

An employe in the course of his employment JD attempting to waim his feet in 
a hot coke bHirel occasionally used for that purpose, BUBtalned a scald or bnni. 
from the effects of which he died. Held to be compensable. 

OPINION BY COMMISSIONER I>EECH— May 2, 1918. 

Hearing de novo at the Court House, Pottsville, before the Work- 
men's Compensation Board. 

*8m pafa 4(M. Oases Appealed to Ooarts. 
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APPEARANCES. 
Counsel for appellant: Roger J. Dever, Wilkes-Barre. 
Counsel for appellee: H. A. Gordon, Wilkes-Barre. 

At the hearing de novo it was agreed between counsel for claimant 
and defendant that the testimony taken before the Referee should 
be admitted as though taken before the Board at the hearing de novo. 

The attorneys for the claimant and defendant later agreed that 
the average weekly wages of the deceased were f9.13, 
. Prom tlie testimony taken and facts agreed upon, we arrive at 
the following: 

FINDINGS OF FACT. 

1. That neither the deceased employe nor the defendant company 
served notice on the other of rejection of Article 3 of the Work- 
men's Compensation Act and therefore both are bound by its pro- 
visions. 

2. That on January 16, 1917, the deceased employe, whilst in the 
employ of the defendant company and in the course of his employ- 
ment, met with an accident whilst attempting to warm his feet in 
a hot water barrel, occasionally used for that purpose, resulting in 
a scald or burn, from the effects of which he died on March 2, 1917. 

3. That the average weekly wages of the deceased were $9.13. 

4. That the expenses of the last sickness and burial exceeded 
flOO. 

5. That the claimant was dependent to some extent upon the 
earnings of the deceased. 

From which the Board concludes as a matter of law that the 
claimant has brought herself within the provisions of Section 301 
of the Workmen's Compensation Act of 1915 and is entitled to com- 
pensation, and therefore makes the following 



AWARD. 
The claimant is awarded and the defendant directed to pay to the 
Raid claimant, 20% of the average weekly wages of the deceased, 
or $1.83 per week, for a period of 300 weeks from the date of the 
death of the said employe, and it is further ordered and directed 
that the defendant pay towards the expenses of the last sickness and 
burial the anm of $100, and the costs as taxed in this case. 
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Brislin v. Delaware, Lackawanna & Western R. R. Co. 
{i Dept. Reports 1026). 

Wages — Computation oj wages. 

In computJDK the average ive^kly wage, under the amended rule laid down by tlie 
Board, Sunday aud liolldnys should not be deduf^tcd frnm thr! total nnmber ot cal- 
endar days when the employe worked on those days. 

Claimant represented by Boger J, Dever, WUkes-Barre. 
Defendant represented by J. H. Oliver, Scranton. 

OPINION BY COMMISSIONER LEECH— May 2, 1918. 

This case comes before the Board for determination upon a state- 
ment of agreed facts, the only question at isstie being the correct 
method of computing the average weekly wages. 

It has been agreed by counsel for claimant and defendant that 
Lawrence Brislin, the decease<l, died February IS, 1918, as the re- 
sult of an injury caused by an accident in the course of his employ- 
ment with the defendant company on July 16, 1917, and that for the 
period of six months pereeding the date of the accident, the earnings 
of the said deceased amounted to flfiS.SS; that during said period 
there were 181 calendar days, of which the deceased worked 180 days ; 
that in said period there were 26 Sundays, 3 legal holidays and 26 
Saturdays, 

On April 10, 1918, the Board amended the "note" in the rule for 
determining average weekly wage, <)elining "working days," by 
directing that "Sundays" and "legal holidays" should not be de- 
ducted from the munber of calendar days when the employe worked 
on those days. The Board, having come to the conclusion that when 
the employe worked on "Sundays" and "legal holidays" it was not 
fair to exclude these days and include the amount earned on them 
in computing the average weekly wages, modified the said "note" in 
the rule for determining the number of "working days" as indicated. 

In the present case the deceased worked on every Sunday and legal 
holida^i in the period covered. The only deduction to be made, there- 
fore, from the number of calendar days is for tlie 26 Saturday half- 
holidays, or 13 days, leaving the number of working days to lie 
168, which divided into the earnings for the period, $466.88, gives 
an average daily wage of $2,779, which multiplied by 5i, equals 
|il5.28, the "average weekly wage." 

The Board thei-efore determines the average weekly wages of the 
deceased, Lawrence Brislin, in this case, to be ¥15-28, and directs 
that compensation be adjusted on this basis. 
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*Radle v. Susquehanna Coal Co. 

Blood Poisoning — Cause of d«a1h. 

Wfaen an employe received a cut in his hand vrhile in the course of his employ- 
ment, and death was caused by blood poisoning following the injury, compenmtion 
TOill be awarded. 

Appellant represented by Eoger J. Dever, Wilkes-Barre. 
Appellee represented by H. A. Gordon, Wilkes-Barre. 

OPINION BY MACKEY, Chairman— May 2, 1918. 

Hearing rfe novo at Schnylkill County Conrt House on April 11, 
1018 before Commissioners Scott, Ijeech and Chairman Macbey. 



FINDINGS OF FACT. 

1. The claimant. Sevilla Radle, is the widow of Elias Radle who 
met Ins death in consequence of an accident suffered in the course 
of hia employment as an employe of the Susquehanna Coal Co. on 
April 1, 1917. 

2. That upon the date of the said accident March 7, 1917 both 
the employe and the employer had accepte<l the terras of the Pennsyl- 
vania Workmen's Compensation Act of 1915. 

3. That at the time of the said accident which resulted in the 
death of Elias Radle, the claimant Sevilla Radle was living with him 
as his wife and was dependent upon him for support and that the 
said accident happended within the State of Pennsylvania. 

i. That the average weekly wage of the deceased at the time of the 
said accident was ?24.86. 

5. Tliat the said accident consisted of an injury or a cut in the 
deceased's hand suffered in the courae of his employment and that 
ileath was caused by blood poisoning following the said injury. 

0, That besides the claimant the deceased left the following chil- 
dren under the age of 16: 

Pearl F. Radle, bom March 19, 1902; Margaret T. Radle, born May 
21, 1904 ; Susanna Radle, born August 29, 1910, and Inez Radle, bom 
August 19, 1912; all of whom were living and dependent upon him 
for support at the time of the accident. 

CONCLUSIONS OF LAW. 
Under the above recited findings of fact, the claimant is entitled 
to compensation in behalf of herself and her children. 
*See page 408. Cases Appealed to Coorts. 
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AWAKD. 

To the widow SeviUa Etadle compensatiou from April 1, 
1917 to March 19, 1918, 50 we«ks 2 days at 60% of f20 
per week, $806 00 

To the widow SeviUa Badle compensation from March 20, 
1818 to May 2r, 1920, 113 weeks 2 days at 55% of ja) 
uer week, 1,24(S 67 

To thi^ widow Sevilla Radle compensation from Ma; 22. 
1920 to January 1, 1923, 136 weeks 2 days at 50% of $20 
l>er week, ; 1,363 32 

To the two children Susanna and Inez Radle compensation 
from Januar>- 2. 3923 to August 29, 1926, 190 weeks 5 
days at 25% of $20 per week 954 18 

To Inez Rndle compensation from Auguat 30, 1926 to 
August 19, 1928, 102 weeks 5 days at 15% of PSO per 
weell, : 308 50 

MakioB a total of, $4,478 67 

Tosether with $100 to cover the expenses of the last sickness end 



Russell V. St. John's Primitive Methodist Church. 

(4 Dept. Reports 1028). 

PaitoT — Injured whUe en route lo a paruhoner, 

A pastor of a chnrch started for the home of a parisboner to render her some 
assistance and while en route slipped thereby snstainlng injuries. Held, be was not 
in the course of his employment. 

Claimant not represented. 

Defendant represented by Arthur T. Porteous, Philadelphia. 

OPINION BY MACKEY, Chairman— May 2, 1918. 

The claimant, Rev. William H. RuHsell, on December 10, 1917, was 
a pastor of the defendant's church, St. John's Primitive Churcli, a 
corporation of the State of Pennsylvania under the Act of 1874, its 
purposes being not for profit. It seems that on December 10, 1917 
a fire broke out in a factory near the claimant's residence, A mem- 
ber of the defendant's church and one of the claimant's parishioners 
lived near this factory. She is aged and ill, and lived with two 
small grandchildren. The pastor believing that he could render her 
some assistance and because of her proximity to danger, started - 
for her home and while en route slipped and broke his right wrist 
and sustained other injuries. 

Under the above circumstances we cannot hold that he was in 
the course of bis employment for the defendant and is not entitled 
to recovery, therefore, compensation is disallowed. 
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Bodnar v. Lehigh Valley R. R. Co. 

{4 Dept. Reports 1022). 

a defense that the employe wai engaged 
when injured. 

A norlunan nas injure*) while repuirinj; a switch leading to repair tracks. It 
(lid Dot appear in the evidence that these repair trncbs ever held cars destined 
from points withiu the State to yointa without the State. The award of the 



Appellant represented by John E. Halsey, Wilkes-Barre, and W. F. 
Oleason, New York. 

Appellee represented by Joseph Gilfillan, Philadelphia, and Marcel 
Viti, Swedish Vice-Consul, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— May 2, 1918. 

The claimant on January 20, 1917 was employed by the defendant 
on its railroad on a switch leading to repair tracks near the Paekerton 
shops of the defendant company in the State of Pennsylvania. He 
was cutting a bolt in this switch when a piece of steel from the bolt 
struck him in the eye causing a serious injury which resulted in 
the loss of the use of the claimant's left eye. 

The defendant has denied liability to pay compensation oQ the 
ground that at the time of the injury both the claimant and the 
defendant were engaged in inter-state commerce. 

In Dowell v. Wabaah Railway Co., Missouri Court of Appeals, 190 
S. W. 938 "Dowell, a section man when hurt was repairing a spur 
or side track leading fronj the main track to scales on which the cars 
loaded with freight destined to other States were sometimes weighed 
to ascertain if they were overloaded, held, he was engaged in inter- 
state service." This appears to be a correct statement of the law 
and if the testimony in this case measures up to the rule so an- 
nounced, the claimant as well as the defendant at the time of the 
accident was engaged in inter-state commerce, and under the deci- 
sions of the United States Courts the Referee and Compensation 
Board would have no jurisdiction. We have, however, carefully 
examined the testimony and although it appears that from time 
to time these repair tracks were reached by means of the switch on 
which the claimant was working when he sustained his injury, held 
different ears, Lehigh Valley cars and foreign cars, there is no evi- 
dence in the record to establish the fact that any of such cars were 
destined from points in one State to points in another State so as 
to determine their movement to be inter-state commerce, the facts 
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as disclosed by the testimony bring it within the decision in Rail 
way V. Barrett, 86 S. E. 923, where a flagman at a crossing was held 
not to be inter-atirte commerce heea\ise of a failure of proof that in- 
ter-state ears ever passed over the railroad tracks on which he was 
working. Therefore the award of the Referee is afflmied. Appeal 
(liamissed. 



Peterson )'. Philadelphia & Reading Ry. Co. 
(4 I>ept. Reports 10231. 

Interstate commerce— An distinguished from intrastate commerce. 

While engaged in making reiiaira on an engine which had formerly been used in 
iutcr-state commercp, an employe was injured. Held, that, the engine not then being 
used in inter-state eommeree the award of the Referee ahouid be affirmed. 

Per rhnirmnn Mackey 'A railroad track is permanently fiied and when it 
eitenda from State to State it is always impressed with an inter-state character 
nhen such fniglit has once passed over it; bnt a car or engine can be cxcluaivety 
employed in either intra state or inter-state commerce and the courts arc now 
determining its character as of the rerv time when an accideni happens." 

Appellant lepresentcd b\ George Gowan Parry, Philadeijdiia. 
Appellee not represented 

OPINION BY MACKEY, Chairman— May 2, 1918. 

The claimant asserts his right to eompenmtion because of the 
fact that he was injured while an employe of the defendant and 
when actually engaged in the duties of his occupation. On May 10. 
1917 while he was employed by the defendant as a machinist in 
the Rutherford shops he was injured when putting a brass in tlie 
side rod of an engine. The defendant set up that while this is all 
true, nevertheless, it is not responsible to the claimant for compen- 
sation because of the fact that he was repairing an instrumentality 
of interstate commerce; or in otlier words, inasmuch as the engine 
in question had been very largely nsed in the transportation of 
freight from State to State and had been likewise very extensively 
devoted to such traffic since the repairs had been made that in 
repairing the same, the claimant was engaged in interstate com 
merce and was thereby deprived of his right to compensation under 
a State law. We cannot so hold in view of Minneapolis & St. T»iiis 
Railroad v. Winters, 242 TJ. 8. 352. It was there determined that 
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the plaintiff, who had been engaged in making repairs upon an 
engine, wag not engaged in inter-state activity although the last 
trip made by the engine before its repairs was from one State to 
another and the next trip after the repairs had been made covered 
the same territory. Mr. Justice Holmes said "This is not lilie the 
matter of repairs upon a road permanently devoted to commerco 
among tlie States. An engine as such is not permanently devoted 
to commerce among the States. An engine as such is not jHTma- 
nently devoted to any kind of traffic and it does not appear that 
this engine was destined especially to anything more definite than 
such bnsiness as it might be needed for. It was interrupted in an 
inter-state Iiaul to be repairefl and go on. It simply had finished 
some inter-state business and had not yet begun upon any other. 
Its next work so far as appears might he inter-state or confined to 
Iowa as it should happen. At the moment it was not engii«;ed in 
either. Its character as an instrument of commerce depended on 
its employment at the time, not upon remote probabilities, or ui)on 
accidental later events." 

The Conrt thus distinguished between the permanent devotion 
to inter-state traffic of railroad tracks or bridges, as in Pederson 
V. D.L. & W. Railroad, 22!) U. 8. Ii6, and such utilities of railroad 
transportation as engines and oars. A railroad track is perma- 
nently fixed and when it extends from State to State it is always 
impressed with an inter-state character when snch freight has once 
passed over it; but a car or engine can be exclusively employed 
in either intrastate or interstate commerce and the conrts are 
now determining its character as of the very time when an acci- 
dent happens. See Hench v. Pennsyh-ania Railroad. 24S Penna. 3, 
and Mayers v. Union Railroad, 250 Penna. 274. The engine ujuni 
which the claimant in this case was working at ttie time of his 
injury had been engaged in both intra-state and inter-state traffic, 
but as was said by the Supreme Court in the Winters case (supra) 
at the time of the accident it was engaged in neither. 

The award of the Referee is accordingly affirmed and the Jipijea! 
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Lauffer v. Portage Smokeless Coal Co. 
(4Dept. Reports, 1020). 

PretnUes of etaploya; mJHrj/ upon — The condition of the premises, or (Re operattott 
of the employer's business thereon—" Pr^nites" as diatinguUhed from 

"Propertf/" of employer. 

While proceediug to his place of emplDymcDt, over the property of the defendant, 
■Ions the usual and only practicable route, an employe slipped on some ice and waa 
injured when front two bnndred or three hundred feet from his working place. Held, 
that he wu npou the premisea of the employer when the accident occurred, and Ae 
award of the Beferee was a 



Appellant represented by C. H. Fetteroff, Huntingdon. 
Appdlee not represented. 

OPINION BY COMMISSIONER SCOTT— May 2, 1918. 

The claimant on December 27, 1917, was injured while going to 
hie work at the mine of the defendant. He waa not actually at 
work, but was proceeding to the place of his employment by the 
usual and only practical route provided by the defendant. Shortly 
before the happening of the accident he had left the public road 
leading from his home to his work and had advanced along the 
private road on the property of the defendant a short distance and 
within two hundred to three hundred feet of the mouth of the mine, 
hia working pliice, when he slipped on the ice covering this private 
road, fell and sustained a broken or fractured ankle. The private 
road leading from tbe public road was covered with snow. The 
diivct cause of the injury was the icy condition of this roadway. 
When the claimant sustained the injury he was in the immediate 
vicinity of his working place and in our opinion was not only on 
the property of the defendant, but upon its premises within the 
meaning of tbe term "premises" as used in the Act. Anderson v. 
Terry & Tench, 3 Dept. Reports, page 1515. 

This private roadway was covered over with ice which was con- 
cealed from view by the snow, so that its dangerous condition was 
not apparent to the claimant. In Dixon v. Tunnel Coaling Co., 2 
Dept. Reports, page 1380, Chairman Mackey sustained tbe Referee 
in awarding compensation to an employe, who, while on his way 
home from work, had slipped on some ice on bis employer's prem- 
ises and was injured, on the ground that the employe's injury was 
due to the condition of the employer's premises. Manifestly the 
condition of this private road on the premises of the defendant was 
a real hazard to its employes on the morning the claimant met with 
the accident. That the employer may not have known about the 
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actual condition of the roadway, when such condition is shown 
to liave been the proximate and Bole cause of the injury, will not, 
we think, release the employer from liability on account of this 
accident. Article III of the Compensation Act of 1915 requires 
the employer to pay compenaation in all eases to an employe injured 
in the course of his employment by accident without regard to 
n^ligenee. Negligence is altogether excluded from consideration 
and it would seem cannot be an element in any case, and under the 
circumstances and conditions of the accident in this case, we think 
the findings and conclusions of the Referee are right. We there- 
fore afdrm his award. Appeal dismissed. 



Bailey v. City of Meadville. 
(4 Dept. Reports, 1066). 
Compensation — When claimant suffer* lota of raemher and is also otherwUe diaahled. 
In additloD to losing an eye an employe eustained other injurieB. He was 
awarded compensation covering th« disability from the other injuries so lonj M 
auch disability condnaed, and compensation for the loss of the e;e for 12S weeks 
thereafter. 

Claimant represented by John A. Northam, Meadville. 
Defendant represented by Frank P. Martin, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— May 9, 1918. 

On the 27th day of September, 1916, the claimant, David Bailey, 
whilst in the employ of the city of Meadville, as Superintendent 
of Garbage Crematory, met with an accident which severely injured 
him, the injury being described in Compensation Agreement No. 
46883, entered into by' the claimant and the city of Meadville Novem- 
ber 6, 1916, as follows: — "Head crushed, jaw fractured, concussion 
of brain." The said agreement set forth that the average weekly 
wages of the claimant at the time of the accident were $16.16, the 
weekly compensation based upon the same, to be |8.08. 

On August 20, 1917, the defendant, by its insurance carrier, 
filed a petition for termination or modification of said agreement, 
setting forth that the claimant "has been able to, work since July 
14, 1917, according to his doctor's statement and baa been paid 
compensation to that date," and that 

"Petitioner believes that he will be able to show by 
medical testimony that this man could have been work- 
ing for a long time." 
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This petition was referred to Referee G, Scott Smltli, wlio took 
the testimony in the matter and found as a fact that the claimant 
had been paid compensation under said agreement from October 
11, 1916 to July 15, 1917, a period of 39 weeks and 5 days, at the 
rate of f8.08 per week; and that as a result of the injury received 
in said accident, the claimant had suffered the permanent loss of 
the use of his left eye, and modified the said agreement, "allowing 
the claimant compensation for 85 weeks and 2 days, beginning 
July 15, 1917, and ending March i, 191S, inclusive, at the rate of 
3f8.08 per week, amounting to $689.49, which with the payments 
of 39 weeks and 5 days already made, will compensate the employe 
for the loss of the use of his left eye." 

From this award the claimant appealed, and later, to-wit, Septem- 
ber 10, 1917, presented his petition to this Board for review of 
Compensation Agreement, and the matter was again referred to 
the Referee for the purpose of taking testimony and admitting it 
to the Board. 

We have gone carefully over the testimony taken before the 
Referee and find the following facts: 

1. That neither IJavid Bailey nor his employer 
served on the other any notice of rejection of the pro- 
visions of the Workmen's Compensation Act, and that 
both are therefore bound by its provisions. 

2. That the claimant has been disabled by injuries 
from' the accident occurring on September 27, 1916, 
other than that of the injiiiy to the left eye, from the 
date of the accident to the date of the hearing before 
the Referee, October 4, 1917, at which time we find the 
said permanent disability from other causes to have 
been terminated. 

3. That the claimant has suffered the permanent loss 
of the use of his left eye as a result of the injury 
received in said accident, and therefore. 



- AWARD, 
compensation to the claimant from the date of the accident, to-wit, 
September 27, 1916, to the date of the hearing before the Referee, 
to-wit, October 4, 1917, less the first fourteen days, at the rate 
of 18.08 per week and in addition to the above compensation, award 
the claimant 50% of hia wages or #8.08 per week for a period of 
125 weeks, to cover the pei-manent loss of the claimant's eye, the 
said payments to begin with October 4, 1917, that being the date 
when the disability due to other injuries arising out of the same 
accident terminated. It is further ordered that the defendant com- 
pany pay the bill for medical 8er\-ices rendered to the claimant for 
the first fourteen days, not to exceed $25, unless a major surgical 
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operation was performed, in wtiicii case the costa siiaU not exceed 
175, It is further ordered and directed that the defendant pay the 
costs of these proceedings. 



-'■Paoli? V. Tower Hill Connellsville Coke Co. 

{i Dept. Reports, 1383). 

Practice— Claim petiHi>n — Btatute of UmitatUma — Payment of ftoipitoi MK. 

Where no claim petition is filed within one year after the accident, sU rights to 
compensation are barred by tlie time limitation contained in the statute. 

A payment of a hospital bill, cannot be coaatrucd as a payment of compessatioa 
within the meaning of the term as nsed in Section 315. 

Appellant's represented by Elias Goodsteia, Uniontown. 
Appellee's represented by Dalzell, Fisher & Hawkins, Pittsburgh, 

OPINION BY COMMISSIONER SCOTT— May 31, 1918. 

.Tames Paolis, claimant, sustained a fracture of the bones of the 
right leg while employed by the defendant, digging coal. 

The accident occurred January 4, 1917. The defendant had 
actual knowledge of the happening of the accident and furnished 
surgical, medical and hospital services as required by Clause "E" 
of Section 306. The claimant's injury and resultant disability 
having been sustained in tlie course of his employment he is enti- 
tled to compensation, unless by his neglect he has forfeited his right 
thereto. 

There is no compensation agreement entered into hy the parties 
and the claim petition in this case was not filed until February 
i, 1918 or more than one year after the accident. In Section 315 
it is provided that all claims for personal injury shall be forever 
barred, unless within one year after tte accident the parties shall 
have filed a claim petition as provided in Article IV of the Com- 
pensation Act of June 2, 1915, P. L. 736. 

The defendant contends that as the record discloses no claim 
]>etition filed within one year after the accident, all right to com- 
pensation ix gone. Tlie claimant on the other hand points to the 
last part of Section 315 which reads: "Where, however, payments 
of compensation have been made in any case, said limitations (one 
' year after the accident) shall not take effect until the expiration 
of one year from the time of the making of the last payment" and 

■See page 408. Gases Appealed to Courts. 
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contends that the payment of $2()l.oo February 17, 1917 made by 
the Employers' Liability AsBurance Corporation, the ioaurance 
carrier of the defendant, to the Brownsville General Hospital for 
two weeks hospital services rendered the claimant on account of 
the injury resulting from the accident extended the time within 
which the claim petition could be tiled, to February 17, 1918, and 
that the flling of the claim petition February 4, 1918 was therefore 
in time. 

Can the payment of the hospital bill be construed as payment 
or payments of compensation within the meaning of this term as 
used in Section 315? Upon the answer to this question depends 
the validity of the claim petition filed in this case and the claim- 
ant's right to compensation. There are two classes of compensa- 
tion cases referred to in Section 315, personal injury cases and 
death cases. It is provided that if payments of compensation have 
been made in either class, regardless of whether a valid agreement 
has been executed and approved, or a claim petition has been prop- 
erly flled> Such payments will extend the limitation or bar of the 
statute for one year from the time of the making of the last pay- 
ment. 

The furnishings of surgical, medical and hospital services directed 
in Clause "E" of Section 306 is after a mode a compensation bene- 
fit under the act, but is not a "compensation payment" to the 
injured employe or to his dependents in case of death. 

The amount and times of such payments arc determined by a 
specified percentage of the earnings or wages of the employe and 
payable in accordance with the periods of the payment of such 
wages. The reference to payments of compensation in the last 
part of Section 315 in our opinion does not involve the thought 
that the service directed to be furnished by Clause "e" of Section 
306 are "payments of compensation." 

The term "last payment" we think designates one of the series 
of payments provided by the act to be paid directly to the injured 
employe or his dependents, in case of his death, and to extend the 
exception in Section 315 to cover the hospital services will be 
to read into the act what is not clearly warranted by the language. 

The disallowance of compensation by the Keferee on the ground 
that the claim is barred by the time limitation contained in the 
statute, is affirmed. Appeal dismissed. 
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Dudas V. Hillside Coal & Iron Co. 
Inter Alia Non-Befiident Alien Enemies. 

yok-rcHdent alien enemv oUtimanU — RtgM of Cuilodian of Alien Property to 
atsitme control of proeeedingt, ' 

1. In claim petitioua filed by or in behalf of dependents who are aubjecU of 
Austro-Hangary aod residing in tbese eountries, tbe Castodian of Alien Property 
under the "Trading with tbe fincmy Act" has tbe exclusive rif^t to take over all 
property and interests of ever; name and natare vested in an alien enemy which 
necessanlr includes any rights of such alien «neniy involved in pendiuE Utigatioi). 

2. Claim petitions filed and dismissed by a Referee without notice to the Custo- 
dian of Alien Property will be re-instated and proceedings stayed until tbe coo- 
dnsioa of tbe war. 

3. £adi case is to be determined upon its own facts and the responsibility for 
prosecuting claim petitions to a final conclusion is upon the Custodian of Allen 
Property, 

Mpb. Joseph Dudas, Claimant v. Hillside Coat & Iron Co., Itefend' 
ant. Claim Petition No. 3584, before Referee Peemer, District 
No. 3. 

Claimant represented by Paul Buvka, Austro-Hungarian Consul. 

Defendant represented by R. J. Connolly, Scranton. 



Mrs. Andrew (Anna) Czeruitczki, Claimant, v. I^eliigli Valley R. 
B, Co., Itefendant. Claim Petition No. 1950, before Referee Beemer, 
District No. 3. 

Claimant's Counsel Paul Buvka, Austro-Hungarian Consul. 

Defendant's Counsel W. P. O. Oleeson, New York, N. Y. 



Mrs. Julcsa Kobaly, Claimant, «. Leliigh Valley R. R. Co., De- 
, fendant. Claim Petition No. 2232, before Referee Beemer, District 

No. 3. 

Claimant represented by Paul Buvka, Austro-Hungarian Consul- 
Defendant represented by W. F. Gleeson, Chief Claim Agent, New 

York City. 



Ksawera Kieltyka, Claimant v. Locust Mountain Coal Co, Clain 
Petition No. 2198, before Referee Beemer, District No. 3. 
Claimant represented by Paul Buvka, Austro-Hungarian Consul. 
Defendant represented by M. J. Walsh, Scranton. 
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Therese (Krujosirovics) Vitek, Claimant v. Lehigh Coal & KaTJga- 
tion Co., Defendant. Claim Petition No. 1877, Ijefore Referee 
Beemer, District No. 3. 

Ciaimaut represented by Paul Buvka, Auatro-Hungarian Consul. 

Deft'iidjinf ri-presented by F. 8. Riordan, Laiisford, Pa. 



Mi's. Elizabeth Holub, Claimant v. Lehigh Valley Coal Co.. I>efend 

ant. Claim Petition Nj>. l!l!)9, befoi'e Referee Beemer, District JJo. 3. 

Claimant represeutetl by Paul Buvka, Austro-Hungarian Consul. 

Defendant represented by P. F. O'Neill, Ksq., Wilkes-Barre, Pa. 



Mils, llko Pyisz, Claimant v. Delaware & Hiidson Co., Defendant. 
Claim Petition No, 1!)C7, before Referee Beemer, District No, 'A. 
("laimant represented by Paul Buvka, Austro-Hungarian Consul. 
Defendant represented by W. J. Torry, Esq., Scranton, Pa. 



Mrs. Michael Bfutala, Ciaimaut v. Wachna Coal Co,, Defendant. 
Claim Petition No. 1492, before Refei-ee Beemer, District No. 3. 

Claimant represented by Marcel Viti, Royal Swedish Viee-Consnl, 
Philadelphia. 

Defendant represented by M. J. Walsh, Scranton. 



Mrs. Anna Podlesny, CUiimant «, West Nanticoke Coal Co., De- 
fendant. Claim Petition Xo. :U59, before Referee Beemer, District 
No. 3. 

Ciaimaut represented liy Man-c! \'iti, Royal Swedish Viee-Consul, 
Philadelphia. 

Defendant represented by M. J. Walsh, Scranton. 



aiaria .Taworski, Claimant v. Pennsylvania Coal Co., Defendant. 
Claim Petition No. ISfti, before Referee Beemer, District No. 3. 
Claimant represented by Paul Buvka, Austro-Hungarian Consul. 
Defendant represented by H. J. Connolly, Scranton. 
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Mrs. Mary Zigmunt, Claimant v. Pennsylvania Coal Co., Defendant. 
Claim Petition No. 3531, before Referee Beemer, District No. 3. 
Claimant represented by Paul Buvka, Austro-Hungaiian Consul. 
l>efon(ljint r('])resente*l Ijy H. J. Connolly, Seranton. 



Mrs. Frank I^msliipMki. or Dubalipski, Claimant v. Delaware, Lack- 
awanna & Western I!. R. Co., Defendant. <'hiim Petition No, 2i26, 
before Refeiee JJei'mer, District No. 3. 

<'laimant repre.sented by Paul Buvka, Austro-Hungarian Consul. 

Defendant represented hv .1. fcfayden Oliver, Srraulon. 



JuKteue Maliszewsky, Claimant v. IJelaware, Lackawanna & West- 
ern It. K. Co., Defendant, Claim Petition No. 11^82, before Referee' 
Beenier, District No. 3. 

Claimant representetl by Paul Buvka, Austro-Hungarian Consul. 

Defendant represeilted by J. H«yden Oliver, Scranton. 



Mrs, Marie Malis, Claimant v. Delaware, Jjackawanna & AVestum 
R. R. Co., Defendant. Claim Petition No. 3409, before Referee 
Beemer, District No. 3. 

Claimant represented by Paul Bnvka, Austro-Hnngarian Consul. 

Defendant represented by J. Hayden Oliver, Scranton. 



Mrs. Anna Kidila, Claimant v. Wilke.s-Harie Anthracite Coal Co., 
Defendant. Claim Petition No. 23fitS, before Referee Beemer, District 
No. 3. 

Claimant represented by Paul Buvka, Austro-Hungarian Consul, 
Defendant represented by Craft W. A'oneift', Wilkes-Barre. 



Mrs. Mike Paliulicz, Claimant v. Standard Kteel Works Co., De- 
fendant. Claim Petition No. 2647. before Keferee Snyder, District 
No. 6. 

Claimant represented by Baron Lother Iluuser, AustroUuugai'iiin 
Vice Consul, Philadelphia. 
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Mrs. Andy Bellas, Claimant v. Russetl Goal Mining Co., D^endant 
Claim Petition No. 26B0, before Referee Snyder, District No. 6. 
Claimant represented by Robert E. Hoerle, Johnstown. 
Defendant represented by M. J. McCann, Ebensbui^. 



Mrs. <ieorge Seroviatz, Claimant v. Smokeless Coal Co., Defendant. 
Claim Petition No. 3558, before Referee Snydei", District No. 6. 

Claimant represented by Marcel Viti, Swedish Vice Consul, Pbila- 
delphia. 

Defendant represented liy Prank P. Martin, Pittsburgh. 



- Maria Polimac, Claimant v. Vinton Colliery Co., Defendant. Claim 
Petition No. 1748, before Referee Snyder, District No. 6. 

Claimant repregented by Baron L, Hauser, Austro-Hungarian Vice 
Consul and John J. Mariin, John^jown. 

Defendant represented by Frank P. Martin, Fittsbui^h. 



Mrs. Susanna Hnra, Claimant v. Telford Coal Co., Defendant. 
Claim Petition No. 1742, before Referee Snyder, District No. 6. 

Claimant represented by Baron L. Hauser and John J. Martin, 
Johnstown. 

Defendant represented by Frank P. Martin, Pittsburgh. 



Mre. Salomea Gorzkowski, Claimant v. Jenner-Quemahoning Coal 
Co., Defendant. Claim Petition No. 2678, before Referee Snyder, 
District No. 6. 

Claimant represented by Baron L. Hauser and John H. Martin, 
Johnstown. 

Defendant represented by Frank P. Martin, Pittsburgh. 



Mrs. Peter Bencsak, claimant v. Merchants Coal Co., Defendant. 
Claim Petition No. 1740, before Referee Snyder, District No. 6. 

Claimant represented by Baron L. Hauser and John J, Martin, 
Johnstown. 
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Mrs. Joiin Pozonkovich, Claimant v. State Workmen's Insurance 
Fund, Defendant. Claim Petition No. 1751, before Referee Snyder, 
District No. 6. 

Claimant represented by Baron L. Hauser and John J. Martin, 
Jolinstown. 

Defendant represented by Samuel I. Spyker, Huntingdon. 



Mr8. Fedunis Tomkow, Claimant v. Cambria Steel Co.^ Defendant. 
Claim Petition No. 1753, before Referee Snyder, District No. 6. 

Claimant represented by Baron L. Hauser and John J. Martin, 
Johnstown. 

Defendant represented by F. B. Hamilton, Johnstown. 



Mrs. Ksena Semenak, Claimant v. Cambria Steel Co., Defendant 
Claim Petition No. 2172, before Eeferee Snyder, District No. 6. 

Claimant represented by Baron I*. Hauser and John J. Martin, 
Johnstown. 

Defendant represented by F. B. Hamilton, Johnstown. 



Mrs. Mary Liczek, Claimant v. Cambria Steel Co., Defendant. 
Claim Petition No. 1754, before Eeferee Snyder, District No. 6. 

Claimant represented by Baron h. Hauser and John J. Martin, 
Jolinstown. 

Defendant represented by F, B. Hamilton, Johnstown. 



Kalph Baker. 
A, H. Staples. 
A. R. Bensinger. 

In behalf of Hon. A. Uitchell Palmer, Custodian of Alien Property, 
Petitioner. 

OPINION BY MACKEY, Chairman— June 8, 1918. 

The above cases, twenty-six in uamber, are before tlie Board on 
petition of Hon. A. Mitchell Palmer, Alien Property Custodian, 
praying that we reinstate the claim petition in each case. The 
claimants are subjects of Anstro-Hungary and are now renlding in 
tlipse conntriee, Tbey claim compenwition m ^epeadeatt ibeoofp 9t 
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death of workmen, suffered by accident, in the course of their em- 
ployment in Pennsylvania. 

The claim petitions in some instances were executed by the Koyal 
Swedish Vice Consul in charge of AustroHungarian interests and in 
others by the Imperial and Royal AustroHungarian Acting Consular 
Agent. When these claims were heard by the respective Referees, 
to whom they were assigned, because of an interruption of communi- 
cations between this country and Austro-Hungary due to the war, 
it was impossible to prove the rights of the claimants for compensa 
tion and, in the absence of such proof the Referees dismissed the 
petitions. 

No appeals were taken within the time specified by the Pennsyl- 
vania Workmen's Compensation Act, but in due course the Alien 
Property Custodian filed with the Board petitions identical in each 
case containing inter alia the following averments: 

That the petitioner was duly appointed Alien Property Custodian 
by the President of the United States under authority conferred by 
the Congress of lihe United States, entitled "An act to define and regu- 
late and punish trading with the enemy and for other purposes" ap- 
proved the 6th day of October, 1917. The petition then calls the 
Board's attention to certain provisions of that Act, establishing the 
fact that in suits now pending before our courts or other properly 
constituted authority for the determination of issues by and be- 
tween an alien enemy and a citizen of the United States, that it be- 
comes the right and the duty of the Custodian of Alien Property to 
assume control of the said proceedings and to take possession of 
the moneys or properties recovered in such suits and to retain the 
same under the directions of the Act of Congress. The petitions 
further set forth that the claimants are residents or subjects of 
Austro-ilungary with which Government the United States is now at 
war and they allege that because of the state of war that existefl be- 
tween the United States and Germany that it was impossible to 
secure any information or evidence to support the said claims. 

The petitions further aver that f|he petitioner had no notice of. the 
hearings and was therefore unable to appear on behalf of said 
claimants under and by virtue of the authority conferred hy the Act 
of Congress of the United States- 
While disposition was made of these cases by the Referees prior 
to the actual declaration of war by the United States against Austro- 
Hungary, nevertheless, by the terms of the Act of Congress itself, 
the jurisdiction of the Alien Property Custodian was extended to the 
Allies of any Government with which the United States at that time 
was at war. The declaration of vf^^Rve between the United States 
and Germany was on April 6. l^Jf gg^ tjjp Jtefpfefis aptpfl ftlj tbgne 

emii nn^mf^mtt to tut d»te, 
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It is very evident that the "Trading with the Enemy Act" and the 
Executive Orders issued subsequent to its passage were to prevent 
tiid or comfort to the enemy or allies of the enemy and -to prevent 
the use by our enemies of any funds in this country belonging to snch 
enemies, and further to safeguard property of enemies ; for such dis- 
position as Congress may deem advisable at the conclusion of the 
war. On February 26, 1918 the President of the United States is- 
Boed certain excutive orders prescribing rules and regulations re- 
specting the exercise of the powers, authority and performance of the 
duties of the Alien Property Custodian. Inter alia, we find the fol- 
lowing: 

"The words, 'right,' 'title,' 'interest,' 'estate,' power,' 
and 'authority' of the 'enemy' as issued herein, shall be 
deemed to mean respectively such right, title, interest, 
estate, power and authority of the enemy as may actually 
exist and also such as might or would exist if the exist- 
ing state of war had not occurred, and shall be deemed 
to include respectively the right, title, interest, estate, 
power and authority in law or equity or otherwise of any 
representative of or trustee for the enemy or other per- 
son claiming under or in the right of, or for the benefit 
of, the enemy." 

There can be no doubt that under the various provisions of the 
"Trading with the Enemy Act" the power therein conferred upon the 
Chief Executive and, through the subsequent proclamations of the 
President transferring snch powers to the Custodian of Alien Prop- 
erty, that this official has the exclusive right to take over all property 
and interests of every name and nature vested in an alien enemy, 
which necessarily will include any rights of such alien enemy in- 
volved in pending litigation. 

The question presented by the Alien Property Custodian is one of 
vast importance and involves far reaching policies. We believe we 
ought to consider these petitions in the same spirit that was mani- 
fested by Judge Bnfflngton in the ease of Kaiser Wilhelm II, 
246 Federal Reporter 786, in which the lower court was reversed in 
refusing to take jurisdiction and in dismissing a libel in admiralty 
io enforce a lien for repairs and supplies furnished the vessel while 
at an English port prior to the war. Subsequently to tlie lower 
cotirt's decision and before the case was heard in the Circuit Court 
of Appeals, war had been declared by this country against Germany; 
and German vessels, including the Kaiser Wilhelm, had been seized 
for government use. But notwithstanding this fact in order to be 
perfectly fair to an aligi; ^emy, Jl}<]g# Bvt&nfftoji ia bis opigiOD 



y.Gooq^lc 



162 

"Tliis vessel, now taken by tbe Government, as noted, 
may hereafter be lost, burned ur destroyed, and if the 
lien be not flnuUy enforced against her in this proceed- 
ings, or the hold of the court upon her be surrendered, 
it is manifest that the North German Lloyd might af- 
ter the war was ended, still remain liable for the repairs 
on the ship, no matter what became of her. The practical 
effect, therefore, of our dismissing this libel, mighlj even- 
lually work a harship to the North German Lloyd, * ' • 

In following tliis course, and protecting the rights of 
an absent German citizen while this country is at war 
with the Imperial Government of its country, we are im- 
pelled by three all-sufficient reasons; First, the innate 
sense of fairness, decency and justice, which respects 
the rights of an enemy; Second, the broad principales 
of international intercourse, which leads courts and na- 
tions that believe in international rights to be the more 
careful to observe them towards belligerents; and, lastly, 
because the awarding to this German citizen, with whom 
our country is at war, the careful preservation until 
times of peace of its rights, is in line with those high 
ideals of Anglo Saxon justice which led the British 
Courts years ago, to allow the claim of an alien enemy 
to be proved in time of war and the dividends held by 
the British court until peace. Indeed, the fact that our 
country is now at war with Germany is all the more 
reason why this court should most scrupulously award 
to this German citizen those international and equitable 
rights which no fair-minded people ever deny to their 
enemies in times of war." 

It occurs to us that we ought to be most jealous to preserve for 
the widows and children of these Austro-Himgarian subjects, killed 
within our jurisdiction in the prosecution of our industries, every 
safeguard that a broad and humane law guarantees to them in times 
of peace. The fact that a state of war exists between the United 
States and Austro-Hungaiy cannot be seized as an excuse for invoking 
technicalities nor any undue nor precipitate haste in the disposition 
of the cases that involve tlie rights of these helpless and innocent 
dependents who have not the slightest responsibility for present 
international conditions. 

These observations alone would lead us to adopt every possible 
means to preserve the rights of these claimants; but we are met with 
another situation which controls. Under the "Trading with the 
Enemy Act" thesee claimants ceased to have any legal standing in 
themselves. The Custodian of Alien Property automatically took 
their places and they would have had no right to proceed in their 
own behalf were they before the Referees in person without the con- 
sent and official representation of the Custodian of Alien Property. 
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In our view there wei'e ho bearings. The fact that the cases weie 
called, and these claimants failed to appear is a matter of no con- 
sequence, because had they been there in person they would have 
had no rights as against the Oustodiau of Alien Property. He was 
entitled to notice of these cases and it is admitted that be bad no 
such notice. Therefore these bearings never took place and the cases 
are still before the Referees for determination. 

In this jwsition we are fortified by the opinion of -fustice Shenni 
in the case of Kothbart v. Herschfeld 1C7 N. Y. Supplement 19!). 
The action was in equity for the accouutiug of money said to have 
been embezzled by the plaintitt's agent. The plaiirtiffs were membei's 
of a partnership, two were subjects of the German limpire and re- 
sided thereiu. The third was also born a subject of the German 
Empire but resided in Eugland. The action was instituted in 1!)10 
and was landing at "Uie time of the declaration of war by the United 
States against Germany. On April 8, 1917 the defendants moved 
to stay prosecutions of the action during the war on the ground 
that the plaintiffs were resident aliens and bad no right to prosecute 
any action during the continuance of the war. The court said: 

"The law is well settled that an alien enemy r^ident 
in the enemy's country cannot during the war, prosecute 
an action in our courts. Jackson v. Decker 11 Johns 
418; Bell v. Chapman 10 Johns 1H3; Sanderson v. 
Morgan 39 N. Y. 231 ; Kershaw v. Kelsey 100 Mass. 561 ; 
98 Am. Dec. 124, 1 Am. Bep. 142. • • • • • 

We are of the opinion that the learned justice at spec- 
ial Term erred in holding that the only way in which an 
alien enemy can be halted in the, prosecution of an ac- 
tion in our courts is to have the issue presented by a 
pleasing and determined upon a trial in the same manner 
as all other issues are tried. The court has and should 
at dll times maintain complete and effective control over 
all proceedings pending therein. It is inconceivable that 
our courts would permit a German subject, resident in 
Germany, to prosecute an action in our courts during the 
war. Indeed, the Ti-ading with the Enemy Act, ap- 
proved October 6, 1917, recognizing the settled rule 
against permitting alien enemies to prosecute suits in 
our courts, during the war, carefully provides (Section 
7, Subdivision "B") that: 

'Jfotliing in this act shall be deemed to authorize the 
prosecution of any suit or action at law or in equity 
in any court within the United States by an enemy or 
ally of enemy prior to the end of the war, except as pro- 
vided in Section 10 hereof.' 

"Section 10, referred to, merely permits the mainte- 
nance of suits after the end of the war by the owner of 
patents, trade-marks, etc. permitted to be applied for 
by an enemy or ally of enemy during the war. It is the 
plain duty of eveiy court ii tbe United States to en- 
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force this rule of law, and to aid the government in see- 
ing that the Trading with the Enemy Act is firmly uph^d. 
If the roundabout procedure of requiring the question to 
be raised by supplemental answer and disposed of upon a 
trial whk'li might take- place a year or two later were 
relied upon, the power of the court to rontrol proceed- 
ings pending before it would be paralyzed. It is entirely 
competent for the court to act summarily in such a 
case, and suspend the further proseeution of an action, 
upon it being established to its satisfaction, by affidavit 
or otherwise, that ttie action is being prosecuted by an 
alien enemy. The learned justice at Special Term there- 
fore erred in placing his refusal to suspend the further 
prosecution of the action upon the ground assigned. 
The Court was right, however, in refusing to dismiss the 
complaint, as the disability of the plaiutiSs is but 
temporary in its nature. Jackson v. Decker supra. • * 
Since the motion was made an alien enemy property 
cnstodian has been appointed by the President under 
the Trading with the Enemy Act. Upon the situation 
being called to his attention, that official may intervene, 
and take over and continue the prosecution of the action, 
bnt it certainly cannot be further prosecuted by or in 
the interest of these plaintiffs." 

In the case of Nord Deutsche Ins. Co., of Hamburg, Germany v. 
John L. Dudley, Jr. Co., et al., reported in New York Supplement, 
Volumne 160, No. 2, page 303, decided on January 11, 1918, the 
Court by Gavegan, J., on a motion to stay on the ground that the 
plaintiffs were non-resident aliens, adopted the language of Court 
in the case above cited, with approval. 

The above cases establish that nonresident aliens have no right 
or power to prosecute claims during the war in any of the courts 
of the Unted States. It is the duty of the court to stay all pro- 
ceedings until the conclusion of the war. They also show that the 
Alien Property Custodian has the power and authority to inter- 
vene and prosecute such claims to a final judgment. 

It is hereby ordered that Hon. A. Mitchell Palmer, Alien Property 
Custodian, be substituted as claimant in each one of the above cases 
and that the record in each case be returned to the Eefciree to whom 
it was originally assigned. The fact that the Reforee had already 
fixed a date for a hearing and had proceeded therewith is to l)e dis- 
regarded as a nullity in law and of no effect whatsoevei'. 

The Referees are accordingly instructed to fix a hearing in eacli 
case and to notify the Custodian of Alien Property of the time and 
place. It is further suggested to the Referees that where a claim 
petition has been properly executed in behalf of the claimants by 
perHons exhibiting consular authority or a power of attorney and the 
nermaiU in tbe eUim petitioo are lafflcient to raise a prima facit 
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(lepeiiileiicy, tli« pi-ouf of wliicli is iniijossible to iJitKluce because of 
the existing state of war, tlieu such cases on the applieatiou of the 
Custodian of Alien I'l-ojici'ty shonld l)e indeiinitely psotponed. 

These observations not only apply to the twenty-six cases under 
consideration but to all of a similar nature now filed in the Bnrean. 
In otber words, each case is to be determined upon its own facts 
and the responsibility for prosecuting them to a final conclusion 
is now upon the Custodian of Alien Property, who through counsel 
has disclaimed petitions that contain no definite statements as to 
dependency. 



Craig V. Wilmcrding Steam Lanndry Co. 
(4 Dept. Heporta 1409). 

Committnticn of eompenialion — Indefinite dMabilitv. 

The Boanl is without power to grant commutatioii wbere the period of disability 
is indeGnlte and may end at any time in the future if the disability of the petitioner 
shall erase or change from total to partial, or the conpeneation change in amoDDt 
dae to certaiD contingeudea or probabilities, other than the death of the beneficiary. 

Claimant represented by Victor B. Bouton, New Kensington. 
Defendant represented by John C. Sheriff, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT -June 12, 1918. 

By written stipulation filed it was agreed between counsel for 
the claimant and defendant that hearing on the petition in this case 
shall be held before Commissioner John A. Scott, May 9, 1918, at 
the Hartje Building, Pittsburgh, regular place for the meeting of 
the Workmen's Compensation Board with the same force and effect 
as though held before the Board in the manner provided in the 
Compensation Act of 1915. 

Testimony in support of the petition was taken at the time and 
place specified in the agreement above mentioned and under the 
terms thereof. On motion of John C. Sheriff, Esq., leave was granted 
the Fidelity Casualty Co., of New York, to intervene as a party 
defendant. 

The defendant's counsel immediately before the taking of the 
testimony presented a motion to the Board requesting it to dismiss 
the petiti(fli on the ground that Section 316 of the Act of June 2, 
1915, P. L. 73B, known as the Workmen's Compensation Act of 1915 
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ill so fjir !is it piirporfa to authorize tlie Boanl to commute futui-e 
(layuients of compensatioD in unconstltutioual and void, being in 
oontravt'iition of llie Fiflli Amendmeut of llm Coustitulion of the 
United States, and also in contravention of Section 9 of Article I of 
tlie Constitution of I'ennsylvania. 

The defendant's counsel by letter to tlie Itoaiil after the lieaiing 
stated that hn did not desire to presB hiw motion as on further in- 
vestigation he was satisfied the optional character of the compensa- 
tion contract renderetl his position on the constitutional questions 
raised by bis motion untenable. We are also of opinion that the 
motion must be refused. Elective or voluntaiy acts have been uni- 
formly upheld against the contention that they violate the 14th 
amendment of the constitution of the United States and against the 
contention that they violate like provisions of the various State con- 
stitutions, forbidding the deprivation of life, liberty and property 
wi-tihout due process of law. 

Ueibeikis v. Link Belt Co. 261 111. 454; 104 N. E. 211. 

Sexton V. Newark District Tel. Co. 84 ; N. J. L. 85. 

lu re opinion of Justices 209 Mass. GOT; 96 N. E. 308, it is con- 
ceded that in a proper case the Board under Section 316 has power 
to commute the compensation payments to present value, but that 
it must appear from the testimony taken in the iiarticular case 
that such action will be for the best interest of the employe or the 
dependents of a deceased employe, and must also avoid undue expense 
or undue hardship to either party. On this phase of the case. 
if the diaability had been found by the Referee to be i»evmanent in 
character, or if the evidence justified such action and the law permits 
such finding to be made, an order for commutation in the opinion 
of the Board could he made in this case in accordance with the letter 
and spririt of the act. True, any business enterprise or venture is 
attended with some risk and some chance of failure, but the testimony 
here shows the i)etitioner to be a man of practical intelligence and 
with sufficient experience in the line of the business which lie wishes 
to take up to promise success. The aid of his son and wife available 
as appears from the testimony, is a further guaranty if) our mind that 
the use to which the amount asked to be commuted is to be put would 
be wise and to the best interest of the claimant, and would be no un- 
due expense or hardship to the defendant, since it would secure the 
advantage of a fair discount for immediate payment and be relieved 
from the continuing burden of making periodic payments as pro- 
vided by the law. 

However, we think the contention of the defendant that the Board 
is without power in this case to grant commutation must be ad- 
mitted, for the reason that the period of disability is indefinite, and 
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that it may eud at any time iu the future if the disability of the 
l)etitioner shall cease or change from total to partial disability or 
the compensation change in amount due to certain contingencies or 
probabilities, other than the death of the beneficiary. Nor do we 
find any rule indicated in the Act by which proper commutation 
can be arrived at| in view of the various contingencies affecting the 
number and amounts of the compensation payments unless it be 
in cases where the period of disability is fixed and ascertainable, 
disr^arding only the contingency or probability of the beneficiary's 
death as specifically provided in Section 3] 6, 

The agreement in this case provided for the payment of compensa- 
tion at ^10 weekly so long as the disability continues unchanged. An 
application was afterwards made by the claimant for modification 
of this agreement by reason of alleged increased disability. After 
hearing the parties the Referee made this order which has not been 
appealed from: 

"In accordance with the findings of fact and the con- 
clusions of law, herein stated, the prayer of the petitioner 
is granted, and it is ordered that compensation agree- 
ment Number 103240 be amended to provide compensa- 
tion for Albert B. Craig at the rate of ten dollars ($10) 
per week, for total disability, for a period of three hun- 
dred and fifty-six (356) weeks, beginning November 21, 
1917, and ending Sept. 16, 1924, when the sum of four* 
thousand dollars (f4,000) the maximum amount of com- 
pensation provided for in Section 306 Article III, Work 
men's Compensation Act of 1915 shall have been paid the 
petitioner," 

This order would seem to fix the period and amounts of future 
compensation and to suggest disability, but the disability is not 
found hy tlie Referee to be permanent, his sixth finding of fact being 
as follows: 

"That the petitioner is totally disabled, as regards his 
ability to work, as a result of the injuries he received 
at the laundry of the defendant company on January 3, 
1917." 

The above stated award or order is made under Section 306-(a). 
This section specifically provides: 

"Nothing is this clause shall require the payment of 
compensation after disability shall cease." 

And Section 426 of the Act provides: 

"Any agreement or award of compensation • • • may 
be modified or terminated by the Board or a Keferee 
designated by the Board on a petition of either party on 
the ground that the incapacity of the injured employe 
has subsequently increased, decreased or terminated* *•.' 

i:.,:-,o.-:b,V^TOC 



Ogk 



168 

It may be a question whether under the Act the Referee or me 
Board have the power to- find in advance that the disability of an 
injured employe is permanent and will last for 500 weeks, except in 
cases falling under Section 306-(c); but since in this case there is 
no finding or order that disability is permanent this question is not 
before ns for determination. 

In accordance with the foregoing observations the petition for 
commutation is refused. 



*McDonald v. Hanover Township. 
(4 Dept. Reports 1400). 

Police ogicer — 'Bmplove.' 

A police officer employed b; a municipalit; for a TalaaUe couBideration, is an 
'rmploye' aad is entitled to cotupensatioti for injnriea SDStalned in the course of hia 
employment. 

Appelant represented by W. J. Lynch, Wilkes-Barre. 
Appellee represented by Charles M. Bowman, Wilkes-Barre. 

OPINION BY MACKEY, Chairman— June 12, 1918. 
The awai'd of the Referee is affirmed and the appeal dismissed. 
The only question raised in this case is the right of a police officer 

to receive compensation for injuries received while in the course 

of his employment. 

Section 103 reads: "The term 'employer* as used in 
this act is declared to be synonymous with master, and 
to include natural persons, partnerships, joint-stock 
companies, corporations for profit, corporations not for 
profit, municipal corporations, the Commonwealth, and 
all governmental agencies created by it." 

While Section 104 reads: "The term 'employe" is de- 
clared to be synonymous with servant, and includes all 
natural persons who perform services for another for a 
valuable consideration, exclusive of pei^ons whose em- 
ployment is casual in character and not in the regular 
course of the business of the employer," 

We have already decided in the case of Ida E. Smith v. City of 
Reading, 2 Dept. Reports 1644, and also reported in Vol. I of the 
Pennsylvania Workmen's Compensation Board Decisions, page 136, 

•See page 407. Cases Appealed to Oonrt*. 
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that under our Act a police officer is within its provisions and that 
the cases in other States excluding him from conipaisation do not 
apply for they have been written to interpi-et laws that exempt 
public officials from compensation. While we determined tliat a 
police officer is a public official nevertheless, inasmuch as our Act 
provides for no such exemption in express terms, we cannot write 
it in either by inference or interpretation. The only case to the con- 
trary is that of Weiss v. Borough of Cambridge Springs, 4 Dept. 
Reports p. 943. In our judgment the cases therein cited tlioronghly 
establish the point we suggested in Smith v. Reading (supra.). 

In other words, our Act has expressly provided compensation for 
any one who performs services for a valuable consideration for a 
municipal corporation, while the cases that exclude a police officer 
from the benefits of a compensation act have interpreted laws that 
expressly exclude a public official. The cases therein cited Norris- 
lown V. Pitzpatrick, 94 Penna. 121 and Miller v. Hastings Borough, 
25 Superior 569, simply establish the fact that, as between a muni- 
cipality and a third person, police officers cannot be regarded as 
servants or agents of a city or a borough to the extent of holding 
such municipalities liable for the negligent acts of such policemen. 
The law is that a municipality can be held liable to an injured per- 
son because of the negligence of its sen'ants in the maintenance of 
highways and other municipal equipment, but on the other hand, 
it cannot be held for the unlawful acts of its police department, so 
as to be compelled to pay damages for false arrest on the part of 
policemen or for assualt and battery by a police officer in the course 
of making arrest. There seems to be nothing in these cases that 
would indicate that a police officer employed by a municipality to 
preserve the peace is not "performing services for a valuable con- 
sideration." 

Under this view of the law, we sustain the award of the Referee 
and dismiss the appeal. 



♦Bartholomew v. Lehigh Valley R. R. Co. 
(4 Dept. Reports 1396). 

Inter-state commerce — Traok walker patrolling main track used in. 

Where an employe, while patrolling the main tracks of a railroad company over 
which the principal traffic of the compoDy was carried between three different 
Statea, met with an accident which resulteil iii his death, was engaged in iiitcr- 
e at tlie time of the accident. 



*6«e page 408. Otuea Appealed to Courts. 
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Appellant represented by by W, F. Gleeson, Kew York City. 
Appellee represented by James J. BresHu, Maueh Chunk. 

OPINIOlI BY COMMISSIONER LEECH— June 12, 1918. 

The appeal in this case raises a single question of law, to-wit: Was 
the deceased employe, at the time of the injury which caused his 
death, engaged in interstate commerce? , 

The undisputed facts are that on November 22, 1917, while en- 
gaged in the course of his employment as a track-walker by the de- 
fendant company, the decedent met with an accident resulting in 
injuries causing his death later on in the same day; the tracks 
I>atroUed by him were the main tracks of the defendant company 
over which the principal traffic of the company was carried between 
the States of Pennsylvania, New Jersey and New York, 

The testimony establishing these facts is clear and uncontradicted 
and the Eeferee so found. 

Prom these findings of fact which were warranted under the evi- 
dence, the Referee should have concluded as a matter of law that 
the deceased employe, at the time of the accident wTiich resulted- in 
his death, was engaged in interstate commerce, and should have dis- 
allowed the claim. The case is sqiiarely ruled by New Y^ork Central 
V. Winfleld, 244 U. S. 147. 

Therefore while agreeing with and adopting the findings of fact 
made by the Referee we reverse his conclusions of law, disallow the 
claim and dismiss the petition. 



*Leslie J?. Lehigh Valley R. R. Co. 
(4 Dept. Reports 1388). 
Intra-3tate c 



The carriage of freight aod passengers between two points in one State is an 
intra-state tindertaking, and does not become an inter^state activity merely because 
it, en route, passes over the line of another State and back into the original tcrri- 

Appellant represented by W. P. Gleeson, New Y'ork City. 

Api)ellee not represented. 

'See page 407. Cases Appealed to Courts. 

i:.,:-ro.-:b.,V^TOO*^IC 



171 

OPINION BY MACKEY, Chaiiman— June 12, 1918. 

The claimant on February 20, 1918 filed a claioi petition seeking 
compensation because of injuries received by him on December 24, 
1917 in tlie Packerton yards ot the defendant company. He was 
acting as a brakeman at the time of his injury and in consequence 
of the accident was totally incapacitated from the date of the acci- 
dent until February 11, 1918. 

It is admitted by the defendant that the injured man was in its 
employ at the time of the accident and that it would be responsible 
for compensation under the Pennsylvania law were it not for the 
fact that both he and the defendant were engaged in inter-state com- 
merce at the time of the accident. In order to determine this question 
it will be necessary for us to review the facts. 

The Referee in passing upon this question found that the claimant 
was injured while riding upon a Norfolk & Western car No. 64739 
and -t^at while undertaking to step from this car onto another fell 
to the ground sustaining his injury. The Referee has simply stated 
that this car was moving between points wholly within the State 
of Pennsylvania. While this may be true, nevertheless, that portion 
of the trip in Pennsylvania might have been a part of an inter- 
state journey and it will be necessary for us to examine the testi- 
mony to ascertain what the real facts are. 

The claimant testified that his duties were those of a freight brake- 
man entirely within the Packerton yards at the scale drill, and that 
he did not go out over any other part of the defendant's road. On 
the evening of December 24, 1917 while thus engaged, the claimant 
was moving five or six cars in this yard and while doing this work it 
became neces.'iary for hira to step from one car to anther in order 
to apply the brakes to that car and while thus attempting to step 
from one car to another he mis-sed his footing and fell to the ground. 
It seems that at the time of the accident it was dark and the claimant 
himself could not identify the car from which he fell but he did 
testify that the conductor found him lying alongside the car from 
which he fell and that then and there the conductor noted in a book 
the name and number of this car. The conductor testified that the 
car was a Norfolk & Western car No. 64739 and that he had made 
such a report to the general yard master at Packerton. This ear 
arrived at the Packerton yards at 6:25 on the night of December 23, 
1917, the day before the accident. It was being moved by the claimant 
in the course of making up the train to proceed to Philadelphia. 
Proof shows that while Philadelphia was the iiltimate destination 
of this ear, that in order to roach this latter point, the shipment 
was to have been from a point in Pennsylvania to Packerton thence 
via the Lehigh Valley R. R. to Phillipsburg, N. -T. Junction of the 
Lehigh Valley B, R. and the Pennsylvania R. E-, thence the car would 
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Dave been shipped by the Pennsylvania R. K. from I'hillipsburg Junc- 
tion to a point near Bristol which ronte is entirely within the State 
of New Jersey. At the latter place the Delaware Kiver would have 
been crossed and the train would have entered Pennsylvania. 

The question then to be determined in this case is whether or not 
the shipment of a car of freight from a point within a state to a point 
within the same State is an inter-state movement when the car is 
compelled to pass without the State and then back into it because 
of the route adopted by the shipper? From the Packcrton yards of 
the defendant company this car could have been shipped to Phila- 
delphia without going beyond the State line, but in order that it 
might reach Philadelphia via the Pennsylvania R. R. it became nec- 
essary to send it to Pbillipsburg, N. J. in order to reach the Belvidere 
Division of the Pennsylvania R. R. which is operated within the 
State of New Jersey until it enters Pennsylvania at a point at or 
near Bristol. 

It must be remembered that at the time the injured man was en- 
gaged in the occupation that caused his injury he was acting as a 
brabeman in the yard and was moving different cars. We hare no 
knowledge as to the charact«r of the other cars for the defendant 
has rested his case solely upon its allegation that this particular , 
car was a utility of inter-state commerce. 

We hold that the carriage of freight and passengers between two 
points in one State is an intra-state undertaking and does not be- 
come an inter-state activity merely because it, en route, passes over 
the line of another State and back into the original territory. 

To hold that this shipment in question is inter-state business sim- 
ply because for a few miles it crossed over the State line into New 
Jersey and then back again into Pennsylvania would be an un- 
reasonable construction. See Tjehigb Valley R- R. v. State of Penn- 
sylvania 145 IT. S. 192. The question in this case was one of the right 
of taxation and in order to sustain this right it was necessary to 
show that the carriage of freight and passengers between two points 
in Pennsylvania was not rendered foreign business because of the 
adoption of the very same route that we have discussed in this 
opinion, namely, from Manch Chunk to Pbillipsburg to Trenton N. J. 
thence to Philadelphia. 

It was held that to cross the State line when the ultimate destina- 
tion was a point within the same State from which the shipment 
was made did not affect the character of the freight). 

We accordingly sustain the award of compensation in this case 
and dismiss the appeal. 
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Luput V. Superior Steel Co. 
(4 Dept. Reports 1569). 

Termination of agreement — Finol reeeipl — Praottoe. 

An fimiiloyer paniiot discontinue payments under an existing agreement, even 
tlioagfa a final receipt has been signed, except by tiling petition for ita termination 
or by an order of the Board or Referee. 

Changed condition of employes injary— Burden of proof. 

The burden of proof to show a change of the employe's condition from total to 
l>artial disability In cases of existing ngriienieiits is apon the employer. 

Claimant represented by George O, Calder, Pittsbui^b. 
l>efendaiit represented by E. M. McWade, Pittsbnrgh. 

OriNION BY OOMMISSIONER SCOTT— June 15, 1918. 

Compensation Agreement No, 62150 waa executed and approved 
providing for the payment of |10 per week to the claimant. The 
compensation payments were made thereafter by the defendant 
covering the period after the injury up to October 16, 1917, at which 
time a final receipt was signed by the claimant and the defendant 
assumed that the claimant's disability had then terminated and do 
further payments have been made upon the agreement, although no 
■ petition bad been filed by the defendant for the termination of tlie 
agreement. Such action on tbe part of the defendant is against the 
provisions of the Act and contrary to the decisions of this Board. 
The burden of proof is also on the defendant in all cases where agree- 
ments have been entered into between tbe parties to show such change 
of the employe's condition, and that on the petition of the defendant, 
as to change total disability to partial disability. O'Lerka v. L^igh 
& Wilkes-Barre Coal Co., 2 Dept. Reports, Page 29«. 

Tbe petition here is for review by the claimant, and since testi- 
mony has been taken by direction of the Board we will dispose of tbe 
ease by making an order at this time. The ground for review by 
the claimant is that the final receiplj was secured by fraud. The tes- 
timony does not sustain this allegation nor do we think the injury, 
though serious is that of the loss of the claimanlfs hand as alleged 
in his petition. 

The medical testimony is to the eflEect that by proper treatment 
of the injured hand and by prudent use of it in light employment, 
the claimant will recover a fair use of his hand. The Board is im- 
pressed with the suggestion of Dr. W. A. Caven that the claimant 
ought to make an honest and persistent effort to use his hand in 
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some light work and we have heretofore held that it is the duty of 
the employer to make an offer of such work If at all possible. The 
following order is therefore made disposing of the case at this 
stage: 

And now, May 28, 1918, compensation payments for total disa 
bility as provided in the agreement at $10 per week shall be made 
fi'om Octobei- 16, 1917 up to June 1, 1918 and that work suited to tlie 
injured condition of the claimant's hand be offered by the defendant, 
and further that future payments of compensation shall be sus- 
pended from Jwue 1, 1918, until such time as an earning power can 
l>c establishe<^l, after fair trial and effort to work, on which to base 
future compensation for partial disability. 



Decker v. Jones & Laughlin Steel Co. 

Death — InkaJation of poisonous gasses — Dependents. 

An employe was found dead in a gas washer of the defendant in which poisonous 
gasses bad accumulated from which he died as a result of inhalation while in the 
course of hia employment. The parents, who were dependent upon the deceased for 
support, are entitled to compensation. 

OPINION BY COMMISSIONER SCOTT— Jnne 15, 1918. 

Hearing de novo held befoce the Workmen's Compensation Board 
at the Hartje Building, Pittsburgh. Commissioner John A. Seott. 
presiding. 

APPEAEANCES. 
Claimant with his attorney Jacob Margolis, Pittsburgh. 
Defendant by S. A. McFarland, Esq., and F. M. Painter, Esq., 
Pittsburgh. 

FINDINGS OF PACT. 

1. The Jones and Laughlin Steel Co., defendant, is extensively 
engaged as manufacturer of iron and steel products in the Pittsburgh 
district. John W. Decker, son of the claimants, was employed by 
the defendant to look after certain gas washers which were used in 
connection with the furnaces at the Hazlewood plant of the defend- 
ants. 

2. That on May 26. 1917, John W. Decker, son of the claimants 
was found, by workmen of the defendant, in one of the washers, dead. 
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The washers are about 70 feet high with a manhole near the top and 
the washers are connected in pairs by bridges or platforms near the 
openings or manholes. 

'S. That the particular washer in which the body of the claimants' 
son was found was not in nse at the time of the accident. All the 
washers are close together and near the furnaces. Tiie deceased em- 
ploye's duty was to watch the washers to protect them from fire 
while some of them were being repaired. 

4. That there is considerable gas escaping at all times from the 
furnaces during their operation in the immediate vicinity of the 
washer into which the claimant's son had gone some time before 
his death. 

5. That poisonous gasses generated by the defendant's furnaces 
had accumulated inside of the waslier, where the body of the deceased 
was found, in sufficient quantity to produce death. 

6. That the deceased employe died as a result of inhaling gas 
in the defendant's washer in the course of his employment. 

7. That John W. DecicGr left to survive him the father and mother, 
the claimants, and who at the time of his death were dependent upon 
him to some extent for support within the meaning of Section 307 
of the Workmen's Compensation Act of 1915. 



CONCLUSIONS OF LAW. 

1. That the Workmen's Compensation Act of 1915 applies to the 
contract of hiring which existed between John W. Decker, employe, 
and the Jones & Laughlin Steel Co., employer, defendant, at the time 
of his death. 

2. That the claimants are entitled to compensation at the rate 
of 20% of |20, payable, as the wages were paid, semi-monthly and in 
addition thereto about |100 for ftineral expenses. 



AWARD. 

There is awarded to Mr. and Mrs. W. H. Decker, claimants, and 
against The Jones & Laughlin St(»l Co., $4 per week for a period 
of 300 weeks from May 20, 1917 payable semi-monthly and to said 
claimants the sura of $100 in payment of funeral expenses. 
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♦Ambrose v. Coxe Bros. & Co., Inc. 
(4 I>ept. Reports 1578). 

Tuberculosis — Pre-existing diaea»e~-Aggravatioa of — Death due to. 

Where BD employe eut himself in the foot with an axe in the conrse of employ- 
niEnt, and the absorption of the poisons from the infection in the foot into the Bfatem 
overwhelincd his vital resistance and aggravated the pre-existing condition of 
tabercQloaia in tlie lung and death followed, his dependents are entitled to com- 
pensation. 

OPINION BY MACKEY, Chairman— June 15, 1918. 

Hearing de novo held at Pottsville, before the Workmen's Compen- 
sation Board. 

APPEARANCES^ 
For Appellant Daniel W. Kaercher, Pottsville. 
For Appellee Roger J. Dever, Wilkes-Barre. 

A hearing de novo was granted in this case for reason that there 
was no testimony before the Referee, excepting hearsay, that the 
deceased sustained any injury in the course of hie employment. 

At the hearing de novo, counsel for the defendant company admitted 
all the facts alleged concerning the happening of the accident, bnt 
denied that the death following was a result thereof or that the pre- 
existing diseased condition of the decedent was in any way aggravated 
by the said accident, or his death hastened thereby. 

The undisputed facts proved or admitted in this case are that 
Michael Ambrose, the decedent, cut himself twice in the right foot 
with an axle, whilst splitting a hlocE in the course of his employment 
with the defendant company on the 9th day of February, 1916, the 
more severe injury being between the great toe and the second toe. 
It is established by the evidence that the wounds became infected 
within six days after the injury, and that they did not respond to 
treatment and did not heal ; that the infected wounds formed a 
localized area of spcsis or poisoning. We are convinced that the ab- 
sorption of the poisons from his lacalized area of infection in the 
foot into the system overwhelmed his vital resistance and aggravated 
the pre-existing condition of tuberculosis in the lung and caused the 
kidney insufficiency, which thus established the complications which 
brough about his death, which may have been, to some extent, hast- 
ened by the unsanitary conditions of the room in which he was con- 
fined. 

■See page 403. Cases Appealed to Courts. 
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We, therefore, find the following facts: 

FINDINGS OF FACT. 

1. That the claimant, Apolonia Ambrose, is the widow of Michael 
Ambrose, the decedent, who sustained injaries February 9, 1916, 
whilst engaged in the course of his employment with the defendant 
company, which resulted in his death March 18, 1916 ; that the said 
claimant was living with and dependent upon her husband at the 
time of the accident. 

2. That the dependents of the deceased are: 

Apolonia Ambrose, widow, the claimant, 
Angelo Ambrose, son, born March 16, 1904, 
Enreca Ambrose, daughter, bom June 2, 1905, 
Mike Ambrose, son, bom October 23, 1906, 
Victoria Amborse, daughter, bom June 21, 1909, 
Fiore Ambrose, son, born November 3, 1912, and 
Ida Ambrose, daughter, born August 6, 1911. 

3. That the said Michael Ambrose, whilst in the course of his 
employment, met with an accident by which his right foot was cut 
in two places, the more severe injury being a cut between the great 
toe and the second toe ; that as a result of said injury, he was con- 
fined contiuously in his room and bed at his home, where he was 
treated by the company physician from the time of his injury, Feb- 
mary 9, 1916, to the date of his death, March 18, 1916. 

i. That the said wounds became infected withiu six days after 
the injury and did not respond to treatment and did not heal, and 
formed a localized area of apesis or poisoning. 

5. That the absorption of the poisons from the localized area of 
infection in the foot into the system overwhelmed his vital resistance 
and aggravated the pre-existing condition of tuberculosis in the 
lung, causing kidney insufQciency, bringing about the complications 
which caused his death. 

6. That the pre-existing tubercular condition of Michael Ambrose 
was aggravated by the said iujuty and his death hastened by its 
resultant effects, both of which may have been accelerated by the 
unsanitary conditions of the house. 

7. That medical services were furnished by the defendant com- 
pany, but that no part of the burial expenses, amounting to |112 has 
been paid; that no compensation was paid to the deceased between 
the date of the accident and the date of the death; and that the 
average weekly earnings of the deceased were f20, payable semi- 
monthly. 

8. That neither Michael Ambrose, the deceased, nor Coxe Bros. 
& Co., Inc., defendant, had served notice on the other of rejection of 
Article Til of the Workmen's Compensation Act of 1915, 

12 
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From these findings of fact, we reach the following 

CONCLUSIONS OF LAW. 
Tliat the claimant is entitled to compensation under tJie terms and 
provisions of the Workmen's Compensation Act of 1915, and there- 
fore making tlie following 

AWARD. 
The defendant company is directed to pay to the dependents of 
Michael Ambrose, compensation, as follows: 

To Apolonia Ambrose, dependent widow o£ Michael Am- 
brose, eO% of S20 or $12 per week, from Jlarcb ISlli, 
1816 to December 13th, 11121, 300 weeks, 53,600 00 

To Mike Victoria, Flore nnd Ida Ambrose, dependent chll- 
<lreu of Michael Ambrose, deceased, 45% of 520 or $0 per 
week, from December 17, 1921, to October 23. 1922. 44J 
weeks 400 50 

To Victoria, Flore and Ida Ambrose, dependent children of 
Micbael Ambrose, decensed, 35% of $20 or $7 per week, 
from October 24, 1922 to June 21, 1925, 139 weeks, 973 00 

To Fiore and Ida Ambrose, dependent children of M:icliael 
Ambrose, deceased, 25% of $20 or $5 per week, from 
June 22, 1925, to November 3, 1928, 17R weeks, 880 00 

To Ida Ambrose, dependent child of Michael Ambrose, de- 
ceased, 15% of S20 or $3 per week, from November 4, 
1928 to August 6, 1931, 9l| jvoeks 275 00 

For reasonable expenses of burial, 100 00 

$6,228 50 



Moore v. Tyler Tube & Pipe Co. 

(i Dept. Reports, 1563). 

Injury — Failure io give noiiee to employer. 

An employe, sustaining an injury and fnlls to notify his employer at the time of 
the Accident is not entitled to money expended for medical attention during the first 
fourteen days of his disability. 

OPINION BY MACKEY, Chairman— Jiine 15, 1<J18. 

Hearing de novo held May 1, 1918, in the Hartje Bnilding, Pitte- 
burgh, before the Workmen's Compensation Board. 

APPEARANCES. 
For appellant, Frank P. Martin, Pittsburgh. 
For appellee, B. A. Hitchins, Pittsburgh. 
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Leave was granted Frank P. Martiii, attorney for Ti-avclera 
lusvtrance Company of Hartford, Conn., the insurance carrier, to 
intervene for the defendant company. 

It was agreed lay counsel for claimant and defendant that the 
agreements of the parties which weie heretofore made in the hear- 
ing before the liefei'ee, which are as follows: 

"That no notice was served by either party upon the 
other, rejecting Article III of the Workmen's Compen- 
sation Act of 1915. 

That James Moore was employed by the Tyler Tube 
& Pipe Co., defendant, on February 7, 1917, as a 
knobbler. 

That the average weekly wage of the claimant 
exceeded $20, and was payable semi-monthly," 

shall be incorporated in the testimony of the hearing de novo as 
the agreement of the parties. 

It was further agreed that the testimony of Eobeit Shively, 
taken before the Referee, both in the direct and cross-examination, 
should be adopted as though taken before the Board and considered 
as if taken at the hearing de, novo. 



FINDINGS OF FACT. 

1. That no notice was served by either party upon the other, 
rejecting Article III of the Workmen's Compensation Act of 1915. 

2. That James Moore, claimant, was employed by the Tyler 
Tube & Pipe Co., the above named defendant, as a knobbler, and 
on February 7, 1917, while engage<l in pulling a lump or ball out 
of the fire onto a buggy, he tripped over an iron plate, striking the 
great toe of his right foot on the plate and breaking open a callous 
on the great toe, the callous having resulted from an injury sus- 
tained by the claimant in June of 1916 whilst engaged at the same 
work by the same defendant, which resulted in blood poisoning but 
from which injury the claimant had recovered and returned to liis 
work with the defendant company about three weeks prior to Feb- 
ruary 7. 1917, when he sustained the present injury, 

3. That the claimant did not report the injury to the defendant 
company but doctored it himself by bathing the foot in hot water, 
vinegar and liniments, and the nse of antiphlogistine, and the 
defendant had no notice of an injury until about the middle of 
June, 1917. The claimant continued to work for two days after 
he sustained the injury, but has been unable to work since he was 
compelled to- leave his work, about June 10, 1917, and the injury 
did not heal, but became gangrenous, when he was compelled to 
have his great toe amputatecl about the 7th of January, 1918, in 
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the hope of saving the foot. This operation failed to heal and on 
the 14th day oof February, 1918, about six weeks after the ampu- 
tation of the great toe, the claimant underwent another operation 
in which his right leg was taken ofF about five inches below the 
knee. The claimant spent about |5 for medicines during the first 
two weeks after his injury. 

4. That the average weekly wage at the time of injnrj' exree<ierl 
f20. payable semi-monthly. 

CONCLUSIONS OF LAW. 

From the above findings of fact, we conclude as a mati^er of law. 

First. That Article III of the Workmen's Compensation Act 
of 1915 applies to the contract of employment existing between tbe 
claimant and defendant on February 7, 1917. 

Second. That the claimant sustained an injury by accident in 
the course of his employment with the defendant company Feb- 
ruary 7, 1917, resulting in the loss of his right leg below the knee 
February 11, 1918, and having failed to notify the defendant com- 
pany of the injury by accident until June 17, 1917, the claimant is 
not entitled to recover any money expended for medical attention 
during the first fourteen days of his disability, but is entitled to 
nn award for compensation for the loss of the right leg. 

AWARD. 
The Board accordingly awards to the claimant, James Moore, 
against the Tyler Tube & Pipe Co., defendant, compensation at the 
rate of 50% of $20, or JIO per week, for a period of 150 weeks. Tlie 
defendant is directed to pay the coats as taxed by the Referee in 
this ease. 



Murphy v. Delaware, Lackawanna & Western R. R. Co. 
(3 Dept. Reports, 1953). 

DUea»ed tone— rn/eetion — Not caused by accident. 

An infeetion cattaiiig a dimaMd condition of the bone not due to an injnry sus- 
tained b7 an emploTe is not compensable. 

OPIONON BY COMMISSIONER SCOTT— June 15, 1918. 

Hearing de novo at Referee Beemer's office. Union National Bank 
Bldg., Scranton, before Chiarman Mack^ and Commissioner Scott. 
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APPEARANCES. 

^tepben Murphy with his counsel, Koyer J. Dever, Wilkes-Harie 
for the olaimant. 
J. H. Oliver, Scrantou, for the defendant. 

From that part of the testimony taken by the Refei-ee on the 
claim petition and adopted hy agreement for consideration by the 
Board and the further testimony presented before the Board, the 
following findings of fact are made; 



FINDINGS OF FACT. 

1. The claimant, Stephen Murphy, while turning empty cars 
at the head of the shaft of defendant's coal mine preparatory to 
sending the cars down the shaft, sustained on February 12, 1916 
a scratch or bruise a little below the shoulder joint on the left 
arm and at the back part of the arm. 

2. At the time of the accident the claimant and defendant bad 
submitted their contract of hiring to the provisions of the Com- 
pensation Act of 1915 and had agreed to be bound thereby. 

3. The claimant received at the time of the injury first aid from 
the defendant. The injury was dressed the day the accident hap- 
pened. That he worked for the balance of the day for the defend 
aut and at other work for four or five days following. 

4. That within a week or so from the time of the accident claim- 
ant called Dr. Bodham to administer treatment and on March 23, 
1916, Dr. William J. L. Davis, who found some infection near the 
{Kiint where the scratch or bruise was, which later had healed up; 
that he also found the claimant suft'ering from hemorrhoids and an 
inflammatory condition of the prostate and bladder; that he treated 
the claimant as indicated by these symptoms and on August 11, 
1916 sent him to the Moses Taylor Hospital for an X-ray examina- 
tion which showed the claimant was sulTeiing from osteomyelitis 
or inflammation of the bone due to germ infection. 

5. That the infection which brought about the diseased condi- 
tion of the bone was not caused by the injury sustained to the 
shoulder, but resulted from infection carried through the blood 
stream or lymphatics from the diseased condition of the hemor- 
rhoids, prosta-tje and bladder, and that the inflammatory condition of 
the bone was not aggravated or accelerated on account of the injury 
of February 12, 1916. 

C. That the claimant did not sustain an injury in the course of 
his employment which has naturally resulted in the disease of tlie 
bone froip which he now suffers. 
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OONCLUSIOKS OP LAW. 
We couclude from the above findiugs of fact that there is r.i> 
liability on the part of the defendaut to pay ooinpensation. The 
claim petition is therefore dismissed. 



Tiirdock v. Jones & Laughlin Steel Co. 
(4 Dept. Reports, 1560). 

Lost 0/ use of memheri — Hand^ Amputation of potts of fingers. 

An employe austaised injuries to the right hand making it necessary to ampntRte 
the index finger, the middle and ring finger directly back ot the second joint, the 
little finger to ahout the middle of the nail. The thumb and other parts of the hand 
were uninjured. The normal flection, in the remaining joints of the hand was 
retained and there was suilicient grasping power l)otwecn the thuml), the little 
finger and the palm of the hand to enable the employe to pursue his former occu- 
pation making use of the injured hand in the same kind of work at wages equal to 
or in excess of the amount of wages received at the time of the injury. Held, this 
does not constiCnte the loss of the use ot the hand. 

Appellant represented by Frank M. Painter, Pittsburgh. 
Appellee represented by M. -T. Piitterson, Beaver. 

OPINION BY COMMISSIONER SCOTT— Jnue 15, 1918. 

This case comes before the Board, on an appeal by the defendant 
from an award of compensation made by Referee Dunn, therein 
compensation payments were fixed at ^10 pet- week for the period 
of 175 weeks, beginning February 4, 1917 as provided in Section 
306-(c) for the loss of use of a band. 

November 15, 1917 the appeal coming on to be heard, the Board 
made an interlocutory order directing the defendant to pay the 
accrued compensation on the basis of total disability or ?10 per 
week to November 15, 1017. date of order, compensation payments 
to be suspended thereafter for a period of four weeks dnring which 
time the defendant was directed to offer suitable employment to 
the claimant and the claimant was required to make an effort to 
perform such services as were tendered liim. Report was after- 
wards made to the Board that the claimant had accepted work with 
the defendant and was continuing to work. The Board thereupon 
disposed of the appeal by making the following order: "And now, 
March 21, IfllS, a hearing de novo is grante<l," 

l),Vro.-:b.,V^TOO*^IC 



HBAEIKG DE ^'OVO. 
On May 3, 1918 a hearing de novo was held before Coramiesioneis 
Leech and Scott at the Hartje Building, Pittsburgh. 

APPEARANCES. 
Claimant with his attorney, M. J. Patterson, 

The defendant was represented by Frank M. Painter, with wit- 
nesses on behalf of the defendant. 

it was admitted on the record that compensation for total dis- 
ability has been paid by the defendant to November 15, 1917 and 
that further compensation payments have been suspended in the 
meantime. It was also admitted by the parties and made a matter 
of record that the claimant, Joe Turdock, while working for the 
defendant on December 21, 1916 had his right hand caught in wire 
on which he was worliing and thereby sustained injuries to the 
index finger, middle and ring fingers making it necessary to ampu- 
tate these fingers directly back of the second joint and the little 
finger to half of the nail ; that the thumb was not injured. 

Upon a consideration of the material testimony in the case, the 
Board makes the following 

FINDINGS OF FACT. 

1. That the ciaimant and defendant had both submitted them- 
selves under their contract of hiring to the provisions of the Work- 
men's Compensation Act of 1915, 

2. That the claimant, Joe Turdock, while in the course of bis 
, employment suifered an injury to his right hand making it neces- 
sary to amputate the index finger, the middle and ring Angel's 
directly back of the second joint, the little finger to about the uiid- 
dle of the nail and that the thumb and other parts of the hand were' 
uninjured. 

?,. That the injury sustained by the claimant does not consti- 
tute the loss of the use of the hand within the meaning of Section 
30()-(c). That the claimant now has normal flection in tlie remain- 
ing joints of the hand and sufficient grasping power between the 
thumb, the little finger and the palm of the hand to enable him to 
pursue his former occupation of a wire-drawer making use of the 
injured hand in the same kind of work he did before the accident, 
at wages equal to or in excess of the amount of wages he was 
receiving at the time of the injury. 

4. That the average weekly wage of the claimant at the time 
of the accident exceeded S(20 per week, payable semi-monthly. 
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6. That he was treated at the Southside Hospital, Pittsburgh, 
the evidence not showing that he was obliged to pay any sum for 
this treatment. 

CONCLUSIONS OF LAW. 

1. Article 111 of the Workmen's Compensation Act applies to 
the contract of hiring which existed between the claimant and 
defendant December 21, 1916. 

2. The claimant is entitled to compensation for total disability 
as provided in Section 306-(a) at the rate of 50% of his average 
weekly wages or flO per week from the 14th day after December 
31, 1916, time of the accident and disability, to December 31, 1917, 
four weeks after the interlocutory order of the Board, and at a 
nominal rate thereafter for partial disability so long as his earn- 
ings remain equal to or more than at the time of the accident, sub- 
ject to increase of 50% of the diflference between the wages at the 
time of the injury and the amonnt of wages then received if at any 
time within 300 weeks from the fourteenth day after the disability 
it shall be shown to the Board that the amount of wages which he 
can then earn are less than before his disability. 

AWARD. 
The claimant is therefore awarded flO per week from January 
4, 1917 to December 15, 1917, subject to a credit of all compensa- 
tion payments already made. And further compensation payments 
will be suspended until the claimant shall earn wages less in 
amount that at the time of the accident when he shall be paid com- 
pensation as indicated in the second conclusion of law. He is also 
awarded hospital expenses not in excess of $100 unless these expenses 
have already been paid by the defendant. 



Smith V. Lehigh Valley R. R. Co. 

(4Dept. Keports, 1575). 

Inter-ttate commerce — Bngine in round house-~Injufy to employe. 

An employe injured while workins on an engine in a round bonee which baa been 
placed there until it was astiifned for other service is not engage<l in inter-stat« 



Appellant represented by W. P. Gleeson, New York, N. Y. 
Appellee represented by Heydt, Balliet & Seidel, Lehighton 
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OPLSION BY MACKEi", Cliairraan— June 15, 1918. 

The claimant sustained cei'tain injuries oa April 11, 1917 vhile 
engaged in the course of his occupation for the defendant. At the 
time of hiH injury he was assisting in shortening a pulling bar on 
engine No. 710 belonging to the defendant. 

The evidence shows that this engine was used by the defendant 
in handling freight either of inter-state or intra-state character or 
both and while it is true that the evidence shows that the train 
- that this engine pulled immediately before this night in qusstlon 
was of inter-state character and that the very next train moved 
after this accident was one of inter-state commerce^ nevertheless, 
the engine was assigned at the pleasure or will of the management 
of the company, so that we hold that the fact that this engine had 
been in the. business of inter-state commerce immediately before and 
immediately after this accident does not determine this case. 

Had this engine been engaged in inter-state commerce and on 
that particular trip become disabled so that it had to be taken 
from the train and a workman was injured while making the repairs 
for the purpose of continuing that trip, then such workman would 
have been engaged in repairing a utility of inter-state commerce, 
but when this engine had finished its day's work and had been 
placed in the defendant's i-ound house, until it was assigned for 
the next day's work or until the time that it had become engaged 
in the inter-state commerce, it was in the position of the engine in 
the case of Minneapolis & St. Louis B. R. Co. v. Winters, 242 U. S. 
352, It was engaged in neither inter-state nor intra-state activity 
at the time of the accident. As we have previously said, Mr. Jus- 
tice Holmes in the Winters case has drawn a sharp line of distinc- 
tion between the permanent devotion to interstate traffic of railroad 
tracks or bridges, as in Pederson v. D. L. & W. R. R., 229 U. S. 145 
and such utilities of railroad transportation as engine and cars. 
The former is always impressed with the nature of inter-state com- 
merce, while the latter must be determined as of the very moment 
of the inquiry. See Hench v. Pennsylvania K. R., 241 Penna. 9 and 
Mayers v. Union R. R., 256 Penna. 274. 

We hold, therefore, that at the time the claimant was injured 
in this case the engine was not engaged in inter-state cdmmerce 
and that the claimant is entitled to recover. The Referee is accord- 
ingly sustained and the appeal dismissed. 
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Allivato r. Cambria Steel Co. 

Hernia aggravated — Violence to the phj/'ical structure of body. 

Whcr<- an employe was suffering with a hernia wliich was aggravntci] by an iin- 
iisiml strain ot lifting, it is "viiJence to the physical Btmeture of the body." 

OPINIOX BY MACKEY, Chairmaa— June 21, liH8. 

Appellant represented by Francis B, Hamilton, Johnstown. 
Appellee represented by D. Lloyd Adams, Johnstown. 

HKAKING PEA'OFO. 

FINDINGS OF FACT. 

1. The claimant, Battiste Allivato, and the Cambria Steel Co., 
the defendant, have both accepted the provisions of Article HI of 
the Workmen's Compensation Act of 1915. 

2. That the claimant, Battiste Allivato, was employed by the 
(ramliria Steel Company as a fitler in the car shops at the Frank- 
lin Works on February 19, 1917 and had been such for a period 
of at least ten years prior thereto. On the said date, the claimant 
was assisting in lifting a draw-bar weighing about 600 pounds and 
while so engaged in the course of his occupation for the defendant 
was seized with severe paius in his left inguinal region. This 
experience was sudden and sharp and well defined both as to time 
and place. It was so severe that he could no longer stand. He 
immediately quit work and was assisted home by some of his fel- 
low-workmen. After he arrived at his home the pain still continued 
and he received medical attention. 

3. The claimant was operated upon on February 20, 1917, for 
left inguinal hernia. The operation revealed the fact that the 
claimant had undescended testicle, smaller than normal and sit- 
uated just below the external ring in the upper part of the scrotum. 

i. The Board finds that the claimant at the time of the injury 
was suftering with a hernia complicated by an undescended testicle, 
congenital in nature, which was aggravated by the unusual strain 
of lifting a heavy drawbar on February 19, 1917. 

5. The claimant's average weekly wage at the time of the acci- 
dent was fl9.42 payable semi-monthly, 

CONCLUSIONS OF T^W. 
From the foregoing findings of fact the Board finds the follow- 
ing conclusions of law: 
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1. Tliat Article LU of tlie Workmen's Ooinpeusatioii Act of 1U15 
applies to the contnutt of einployineiit existing between the claim- 
ant ami the (lefemlaiit on Febmai-y ]1>, 1917, the date of the acci- 
dent. 

2. That the claimant met with an injnry in the course of his 
tmployment which was of such violence to the physical strudiure of 
the body as is oonteniplate<l by the Workmen's Compensation Act 
of 1915 and that the claimant is entitled to an award. 



AWARD. 
It is hereby oi-deied that the Cambria Hteel Co., defendant, pay 
to the claimant, Battiste Allivato, compensation at the rate of 
50% of 119.42 OP *9.70 per week for a period of eight weeks and 
five days beginning at the date fourteen days after the date of the 
iujiuy which was on February 19, 1917, together with the cost of 
a. major surgical operation, to-wit, $75. 



Mooney v. Lehigh Valley R. R. Co. 
(4 Dept. Reports, 1469). 

Inter-state oommerce — Lad of evidence to establUh, 

Where an RDiployc having finishpd his immediate day's wort as conductor of a 
train and while waiting on the premises to eieciite-his employer's subsequent order 
' was injured and the employer failed to show that the latter order oontemplated work 
o( an inter-state eliaracter, compensation was awarded. 

Appellant represented by Wm. F. Gleeson, Xew York City. 
Appellee i-ppresented by Tllysaes 8. Koons, Philadelphia. 

OPINION BY MAOKEY, Chairman— June 21, 1918. 

HEARING DE NOVO. 

FINDINGS OF FACT. 
1. At the time of the accident to the deceased, Michael 0, 
Mooney, husband of the claimant, both he and the defendant, The 
Ijehigh Valley R. R- Co., had accepted the terms of the Pennsyl- 
vania Workmen's Compensation Act of 1915. 
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2. The dtii;euse<l Michael C Moouey was iujared while is the 
cuui«c of Lis eiuploymuot for the defendaat at CoxtOB Yards near 
Falls, Pa., uu Mait-h 4, WHi at about S o'clock P. M. hy beiu); 
struck by the tender of an engine operated b; the defendant. The 
injuries thus sustained resulted in his death on the following day, 
to-wit, March 5, 1916. 

3. The deceased had been engaged during the day as a conductor 
on a lepair train of the defendant. The repairs were being made 
to the main track of the Lehigh Valley R. R. Co., which is an inter- 
state inatmmentality, but at the i^me of the accident the deceased 
had reported back to the Coxton Yard at the conclusion of his 
day's work. The evidence introduced by the defendant shows that 
the proper official of the defendant had received the deceased's 
report of his day's work and had marked his day's work as con- 
cluded at 7:40 P. M. 

i. We find that the deceased, while having concluded bis imme- 
diate day's work as conductor of the train which was engaged in 
inter-state commerce, was detained upon the premises of the defend- 
ant in consequence of a subsequent order, although rescinded before 
actually put into execution. There is no evidence to indicate 
whether or not the latter order contemplated work of an intrastate 
or inter-state character. 

5. We find, under the evidence presented, that the deceased was 
killed in the course of his employment while actually upon the 
premises of the defendant where it was necessary for him to be 
find that his death was caused by the operation of the defendant's 
business. 

fi. The widow and claimant Elizabeth Mocmey is entitled to 
compensation in behalf of herself as well as the following children 
under tlie age of 16; William Mooney, son, born February 20, 1912; 
•Toseph Mooney, son. born October 28, 1906; David Mooney, son, 
born October 28, 1905 and Margaret Mooney, daughter, bom June 
22. 1902. The averiige weekly wage of the deceased at the time 
of the accident which caused his death exceeded |20. The_j;laimant 
, was the lawful widow of the deceased at the time of his death and 
was living with him and was dependent upon him for support. 
The expenses of the burial of the deceased employe was fl50, of 
which no part has been paid by the defendant. 



CONCLUSIONS OF LAW. 
Under the above recited facts the claimant is entitled to com- 
pensation for herself as well for her dependent children. The evi- 
dence established that the claimant's husband was killed by the 
operation of the defendant's business while he was upon the defend- 
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anf s premifies wliere he was compelled to be because of the Datare 
of his occnpatjon, but it has failed to show that either he or the 
i]efendant wan engaged in interstate commerce at the time of tlie 
injuries. See Minneapolis & St. Ix>ui8 R. E. v. Winters, 242 U. 8. 
J!52; Ilench v- Pennsylvania R. R., 246 Penna. 9; Mayers v. Union 
R. R., 256 Penna. 4274 and Osborn p. R. R. Co., 241 U. S. Ifi, 

AWARD. 

It in hereby ordered that the defendant, The Lehigh Valley K. R. 
Company, pay to Elizabeth Mooney, widow, from March 15, 191(> 
to June 22, 1918, 119 weeks and 5 days at 60% or $12 per week 
ii total of $1,438.00. 

To Blizabetlb Moonev, widow, froui June 
22, 1918 to June 24, 1921, 156 weeks 
and 5 days at 56%— 111 per week — a 
total of 11,725 18 

To Elizabeth Mooney, widow, from June 
24, 1921 to December 5, 1921, 23 weeks 
and 4 days at 50% — $10 per week — a 
total of 236 6« 

To Joseph and William Mooney from De- 
cember 5, 1921 to October 28, 1922, 47 
weeks at 25% — $5 per week — a total 
of 235 00 

To William Mooney, October 28, 1922 to 
February 20, 1928, 277 weeks and 3 days 
at 15%— $3 per week— a total of 832 50 

The defendant is further to pay the claimant $100 to cover the 
expenses of last sickness and burial. 



'Reynolds v. Philadelphia & Reading Ry. Co. 

Jnier-siate cummercc — Derailed engine — Evidence. 

Where uii employe is iojured while assisting in placing a derailed engiDe upon 
tiie rails, which said engiDe was being prepared for tlie next day's work, and the 
evidence does not support the contention that the said engine, at the time of the 
uccidcDt was engaged in inter-state comraei'ce, the deeeiiNcil was not engaged in 
inter-state c 



OPINION BY MACKEY, Chairman— June 21, 1918. 
Appellant represented by George Qowen Parry, PbUadelpbia. 
Appellee represented by U, D. Hftyea, PUladdpbia. 
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FINDINGS OF FACT. 

1. 'riioinus Keyiiulils, the decedent, aud thti Philadelphia & Read- 
ing Ry. OompaDy had both accepted the provisions of Article III 
of the Workmen's Oompensatiou Act of 1915, 

2. Ill November 14, iyi7 Thomas lieynolds, the decedent, was 
employed by the defendant as a laborer, a member of a wrecking 
crew stationed at Ti-enlou Avenue at the Port Richmond Yard, 
Philadelphia, which crew was subject to call to clear up wrecks 
occurring at any part of t!ie defendant's raih-oad system. 

■ 3 The decedent's average weekly wage at the time of the acci- 
dent that caused his death was $13.75 per week. 

4. On Nevember 14, 1917 at or about 12 y'elock A. M. while 
in the course of his employment with the defendant, the decedent 
was iustantly killed on one of the tracks of the defendant in the 
Port Richmond Yard in the city of Philadelphia. 

4J. The place of the accident which caused the death of the 
deceased was at the ash pit track in the Port Richmond Y'ard of 
the defendant company. Engine 1700 was derailed at that point 
and it became necessary to place the said engine upon the rail 
not only so it could be moved from place to place but also to allow 
other engines of the defendant to be brought to the same ash pit 
for the purpose of being prepared for next day's service. Many of 
these engines wlien in actual operation were employed in the move- 
ment of inter-state freight. 

5 That the work that the decedent was engaged in at the time 
of the accident which caused his death was in assisting in placing 
this engine upon the rails of the defendant, said engine having been 
derailed in the said yard. 

6. At the time of the said accident said engine was not engaged 
in inter-state commerce hut had been returned to the yard for the 
purpose of being prepared for the next day's work and at the time 
of the accident was engaged in neither intrastate or interstate 
activity. 

7. The claimant, Annie Reynolds, is a dependent widow of the 
deceased being his lawful wife residing with him and being sup- 
ported by him at the time of the said accident. 

CONCLUSIONS OF I>AW. 
Under the above findings of fact the claimant is entitled to com- 
pensation as a dependent widow under the terms of the Pennsyl- 
vania Workmen's Act of ]!)15, Article III, Section 307. There is 

no evidence to support the contention tbat the acUvity of the 

" ■ \ 
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deceased at the time of liis death was inter-state commerce and 
under the above recited facts the engine in question was not 
engaged in inter-state commerce, therefore, neither the deceased nor 
the defendant was engaged in interstate commerce at the time of 
the accident. See Minneapolis & St. Louis R. It. v. Winters, 242 U. 
H. 352 ; Hencli v. Pennsylvania E. R., 246 Penua. 9 ; Mayers v. Union 
Railroad, 250 I'enna. 274. 



AWARD. 
It is hereby ordered that the defendant, the Philadelphia & Read- 
ing Ry. Co., pay to the claimant Annie Reynolds widow of Thomas 
Reynolds, deceased, 40% of $13.75 or $5.50 j>er week, payable semi- 
monthly, for 300 weeks from November 14. 1917 and also the sum 
of flOO, on account of the last sickness and hnrial of the deceased. 



Thomas v. George F. Lee Coal Co. 
{4 Dept. Reports, 1464). 

Electric thock — Condition of employer's premisea — Death caused by. 

When the condition of an employer's premises is sudi that an employe, receives 
nil electric shock causing his death the accident is compensable. 

Claimant not represented. 

Defendant represented by Evan H. Jones, Wilkes-Barre. 

OPINION BY MACKEY, Chairman— June 21, 1018. 

Under the agreed facts in the above case, John Thomas, deceased, 
the late husband of Anna Thomas, the claimant, met his death on 
April 24, 1918 by coming in contact with an electric current 
caused by water penetrating insulated wires and carrying current 
to wire hanging from nail driven in a prop. The deceased died 
because of an electric shock thus sustained. 

We, therefore, find that the death of the deceased was caused by 
the condition of the employer's premises npon which the deceased 
was employed and occurred during the course of his employment 
ai) a place where it was necessary for the employe to be. 

The claimant, therefore, as the lawful widow of the deceased and 
living with him at the time of his death is entitled to compensation 
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or 40% at the maximtim wage of |20 per week or |8 per .week for 
300 weeks from April 21, 1918. It having been agreed that the 
defendant paid $100 on account of the last sickness and burial, no 
order will be made in that respect. 



AWARD. 

It is hereby ordered that the defendant, Geoi^e F. Lee Goal Co., 
pay to the claimant,.Anna Thomas, fS per week semi-monthly, for 
a period of 300 weeks from April 24, idlg. 



WiFt V, Midvale Steel & Ordnance Co. 
(4 Dept. Reports, 1463). 

Injwni *" 1/' — "2fot amounting to the tc«i of th« nae of." 

If an iujared eye of s workman is Rich that it is still useful and he can do fins 
wotk, it does not constitnte "the Iobb of the ose of an eye," 

Claimant not represented. 

Defendant represented by John Cox, Philadelphia. 

OPINION BY MAOKEY, Chairman— June 21, 1918. 

Upon hearing the testimony for and against each of the abovfl 
petitions, one filed by the defendant to terminate compensation and 
the other filed by the claimant to modify Compensation Agreement 
No. 550885, the Board finds the following facts: 

The claimant's right eye is normal. Upon the left eye there is t 
scar on the cornea and a corresponding scar in the crystalline lens. 
In other words there is a partial cataract in the left eye. The scar 
on the cornea and the injury to the lens were caused by the accident 
in question. In other respects the eye is healthy. There is an un- 
corrected vision in this eye of one third normal. The vision cor- 
rected with a glass is more than one half normal. The cataract in 
the left eye is now fixed showing no tendency to grow worse. There 
is no evidence that the injury to the left eye will cause any trouble 
to the other, an it is free from inflammation. 

The Board finds that the injured eye U itlU useful and that the 
claimant can do very fine work with the use of both eyes. TlltfS 
i$ 00 pKXtf <A toy partial dusbility dnt to tbe Injury. 
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Dnder the above facts the claimant ia not entitled to a modifica- 
tion of the compensation agreement to change its terms to provide 
for the loss of the left eye and further under the said findings the 
claimant is no longer entitled to compensation and the said com- 
pensation agreement is declared terminated as of the date of the 
defendant's petition, viz: March 6, 1018. 



Duby V. Philadelphia & Reading Ry. Co. 
(A Dept. Reports 14fi8). 
Inter-itato O' 



An engineer taking his engine to attach it to a train consiHting of 
is engaged in intcr-state commerce. 

Appellant represented by George Gowan Parry, Philadelphia. 
Appellee represented by A. D. Knittle, Pottsville. 

OPINION BY MACKEY, Chairman— June 21, 1918. 

The pertinent facts, found by the Referee to determine wheljher or 
not the Board has jurisdiction in view of the defense of inter-state 
commerce, are as follows: 

(c) "That on December 28, 1917, while engaged in 
taking his engine No. 997, to which there were no cars 
attached at the time,, north through the Palto Alto 
yard to get his train, which it is alleged consisted of 
about thirty ears of coal, claimant was struck by a car 
on an adjoining track and sustained injuries which have 
preventetl him from working." 

(d) "That claimant had been called to take a train 
south and at time of accident was on his way to get his 
train, and the train which it is alleged he would have 
taken contained certain cars moving between points 
withiu the State of Pennsylvania to points beyond 
the boundaries of said State." 

(e) "That among the cai-s in train which it is alleged 
claimant would have taken, if this accident had not 
occurred, were tbe following cars: 

B. & O. 227102, consigned to Washington, D. C. 

B. & O. (S. V. E.) 227102 consigned to Washington, D. C. 

B. & 0. 223266, consigned to Washington, D. C. etc;" 
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Under the above factB the deceased at the time of his employment 
was undoubtedly engaged in inter-state commerce. The Board is 
without jurisdiction because of that reason and accordingly reverses 
the Referee and sets aside the award. 

In North Carolina R. R. Co. v. Zachary 232 U. S. 248 it was held 
that the acts of an employe in preparing an engine for a trip to 
move freight in interstate commerce, although done prior to the 
coupling up of the inter-state cars are acts done while engaged in 
inter-state commerce. 



O'Brien v. S. B. Charters Grocery Co. 

(1 Dept. Reports 1646). 

Statute of limitation — Agreement — failure to make pavmeats. 

An employer who executes a compensation agreement, tlieu fails in his obligatiou 
thereoader for over twelve months cannot invoke in his own behalf the statnte of 
limitation. 

Appellant represented by Charles F. Patterson, Pittsbui^h. 
Appellee not represented. 

OPINION bY MACKEY, Chairman— June 26, 1918. 

Clifton O'Brein, a minor, was employed by S. B. Charters Grocery 
Company, the defendant, at an average weekly wage of $7 per week 
and while in the course of his employment for the defendant on 
March 17, 1916 received an injury to his left eye. On April 13, 1916 
the claimant and Irma O'Brein who stood in loco parentis to the 
said Clifton O'Brein entered into Compensation Agreement No. 
22256 with the defendant providing for the payment of compensation 
at the rate of |5 per week. The payments according to the said 
agreement were to be made weekly. 

It was further provided that "duration of weekly payments will 
be made as required by the Compensation Law of Pennsylvania," 

It was further mutually agreed in the said instrument that at the 
time of its signing that two weeks compensation was then due. 

The defendant paid the claimant three weeks compensation and 
then stopped the payments without authority in law. It must be 
remembered that after having executed this agreement, had the de- 
fendant subsequently believed that its obligations thereunder had 
ceased, its dnty was to have filed a petition to terminate tbe same. 



,V^n 



oo*^ic 



IW 

The only escape from the reBponsibility of a formally executed 
compensation agreement provided by the Pennsylvania Workmen's 
Compensation Act is found In Section 423 and 426. The defendant 
took advantage of neither of these sections ; but, in violation of the 
terms of the agreement ceiised to pay. This situation continued un- 
til March 6, 1918 when the claimant filed a petition under Section 
426, for the purpose of modifying said agreement on the ground that 
his incapacity had increased subsequent to the execution of the 
original agreement so that he bad suffered the loss of the use of bis 
eye. 

Upon the presentation of this petition the Board, proceeding under 
the provisions of Section 426, referred the petition and answer of 
the defendant to a Referee for the purpose of having that official 
proceed as in the case of a claim petition. The defendant in its ans- 
wer did not deny the facts as set out in the claimant's petition, but 
raised the contention that, inasmuch as over one year had elapsed 
since the last payment of compensation under the said agreement, 
that the claimant was barred by the statute of limitations under 
Ibe concluding clause of Section 315. 

The Referee very properly found the-facts as alleged by the claim- 
ant to be true and determined that the claimant had sustained the 
loss of the use of his eye and ordered a modification of the compensa- 
tion agreement with his findings. Tn doing this he held that the 
defendant could not tafee advantage of its own declaration and 
thereby invoke in its behalf the statute of limitations which would 
bar the right of the claimant to compensation. Section 315 does not 
contemplate any such situation. It does not hold out any such re- 
lief to a defendant who chooses to ignore the proper method provided 
in the Act for terminating agreements. Non-payments of compensa- 
tion under the terms of an agreement oannot be rewarded bv the 
statute of limitations. 

When the compensation agreement was entered into between the 
claimant and the defendant the running of the statute of limitations 
was told. The concluding clause in that section is intended to ex- 
tend the time of the running of the statute of limitations, so that 
if an employer in the absence of a formal agreement or an award, 
makes payment to an injured workman in lieu of compensation and 
then ceases to pay, no immunity can thereby until twelve months 
after such last piiyment be secured to the employer. This clause 
is intendefl to protect a workman against an employer who might pay 
compensation for twelve months without a formally executed agree- 
ment and then cease paying and set up the claim that the statute 
of limitatiODs barred further compensation because no petition had 
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been filed nor agreement had been formally executed within a period 
twelve months after (he injury. 

Under no possible construction of Section 315 can a defendant 
execute a written agreement providing for compensation under the 
terms of tlie Act. then fail in his obligations under that iigreeuient 
for twelve months and over and then invoke in hia own behalf the 
statute of limitations. 

We find as a fact that in consequence of the injury sustained by 
the defendant on SCarch 17, IfllO he suffered the loss of the use of 
his left eye, that his average weekly wage was $5 and that the de- 
fendant in consequence of the said agreement paid fl5. 

The award of the Referee is sustained in which compensation is 
granted to the claimant of f5 per week for a period of 125 weeks be- 
ginning at a date fourteen days after the injury was suffered or 
Ma:rch 31, IfllG, The defendant is to be credited with ?1B already 
paid. The award is accordingly affirmefl and the appeal dismisse<1. 



Kramer )'. Philadelphia & Reading Ry. Co. 
(4 Dept. Reports 14fi7). 



A conductor shifting a caboose to attach it to a train cuutaiaing inter-Btate cara 
In engaged in inter-state commerce. 

Appellant represented by George Gowan Tarry, Philadelphia. 
Appellee represented by William Wilhelm, Pottsville. 

OPINION BY MACKEY, Chairman— -Tune 21, 1018. 

The defendant has appealed the above case to the Board on the 
ground that under the findings of fact by the Referee the legal con- 
clusion is inevitable that the deceased at the time of his death was 
engaged in inter-state commerce. 

In this respect the Board has found: 

(e) "That at the time he was hurt, he was the con- 
ductor of engine 1539, and was engaged in shifting his 
caboose in order to attach it to a train of freight cars, 
which the said engine and crew were about to haul from 
the yard where the accident occurred in I'hiladelphia. 
Pa., to Tamaqua, Pennsylvania, both in the State of 
Pennsylrania." 
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(f ) "That the said train wMch was hauled by engine 
1539 contained cars eu route from Camden, N. J. t(c 
-points in the State of Peunaylvania, as weJl as other 
cars en route from and to points wholly within the boun- 
daries of the said State of Pennsylvania." 

(h) "That decedent while shifting hia caboose, in- 
advertently stepped on an adjacent track and was run 
down by an empty coal car, B. & 0. No. 221677, which 
was being shifted by another crew." 

Under the above facts the deceased was undoubtedly engaged in 
inter-state commerce. As a conductor he liad charge of an engine 
and a caboose that were immediately to become attached to cai-s en 
route from the State of Now Jersey to points within the Stale of 
Pennsylvania. 

We hold, therefore, that under the facts the Board is without 
jurisdiction and we accordingly reverse the Referee and set aside 
the award. In North Carolina E. R. Co. v. Zachary 232 U. S. 248 
it was held that the acts of an employe in preparing an engine for a 
trip to move freight in inter-state commerce, although done prior 
to the coupling up of the interstate cars are acts done while en- 
gaged in inter-state commerce. 



Dutzer r. National Mining Co. 
(i Dept. Reports 1681). 

LoM of eye — Senile cataract—Proximate cavae of. 

Wh«re the loss of sight in the claimaat's eye was due to a senile cataract, in no 
way due to an iojnry by accident in the course of his employment, compensatioi] 
will not be awarded. 

Evidejice — Burden of proof. 

The burden of proof is upon the claimant to establish a personal injury by an 
accident whicli happened at a definite time, in a definite place and under definite 
circnmstances. 

Appellant represented by Edward 0. Tabor, Pittsburgh. 
Appellee represented by Allan Kerr, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— July 3, 1918. 

We have carefully considered all of the testimony in this ease and 
agree with the conclusions reached by the Referee, that the loss 
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tyt sight ill the claiiiiant'a right eye is due to a senile cataract, result- 
ing from the physical condition of the claimant, in no way due to 
an injury by accident in the course of his employment with the de- 
fendant company. 

The claim petition in this case which was executed on the 14th 
day of Febrnary, 1918, sets forth that the claimant was injured on 
or about March 15, 19] 7, and no sufficient reason given for or explana- 
tion made of the delay in filing the petition or giving proper notice 
to the employer. 

It is well settled that the burden of proof is upon the claimant to 
establish a personal injury by an accident which happened at a 
definite time, in a definite place, and nnder definite circumstances. 
There is no testimony in this case which, in any view of it, would have 
warranted an award of compensation. 

All of the Referee's findings of fact are adopted, his conclusion* 
of law approved, and the disallowance affirmed. 

The appeal is dismissed. 



Schatzle v. Lehigh Valley R. R. Co. 
(4 Dept. Reports 1694). 



A workman Mlled upon the premises of his employer, raiHei the presumption that 
he was in the course of his employmeiiL 

Where the defeuee of inter-atate commerce is raised b; deteudaut, it must b* 
established bj^ sobHtantiTe evidence. 

Appellant represented by John K. Halsey, Wilkes-Barre, and W. 
P. Oleeson, New York. 
Appellee represented by E. J. Moore, Wilkes-Barre. 

OPINION BY MACKEY, Chairman— July 3, 1918. 
Hearing de novo held at Wilkes-Barre. 



FINDINGS OF FACT. 
1, Jacob E. Schatzle was killed on November 1, 1916 while an em- 
ploye of the Lehigh Valley K, R. Co. The accident which caustd 
hJB death was at or near White Haven Station of the defendant 
in the State of Pennsylvania. At the time of the accident. ^Ueh 



caused his death both the deceased and the defendant bad accepted 
the terms of the Pennsylvania Workmeu's Conipenaation Act of 
1915. 

2. The claimant, Minnie E. Schatzle, at the time of the accident 
was the lawful wife of the deceased workman and was living with him 
and was dependent upon him for support. 

3, The deceased, Jacob H, Schatzle, met his death while in the 
course of his employment for the defendant, the Lehigh Valley R. B. 
Co., while npon the premises of the defendant where his presence 
was required by the nature of his occupation and was caused by the 
operation of the defendant's business, being run down and hilled by a 
train operated and controlled by the agents of the defendant. 

i. The average weekly wage of the deceased was $19, The cost of 
the last sickness and burial of the deceased was $216; no part of 
which has been paid by the defendant. 



DISCUSSION. 
The accident happened at 5:30 in the afternoon of the said dale. 
The claim petition set out that at the time of the accident the de- 
ceased was "engaged in making out his daily report" and further 
in Paragraph 9 stated "he was leaving his office to take his repori 
to the station which was on the opposite side of the track." These 
two statements being uncontradicted in the defendant's answer, 
would ordinarily be accepted as being true without requiring any 
proof. The claimant, subscribed to those statements upon rumor and 
the evidence does not establish them. There were no papers nor re- 
ports found upon the deceased. All the witnesses who were pro- 
duced, either by the claimant or the defendant, failed to show any- 
thing more than the fact that the deceased duiing the houis of the 
course of his employment was killed upon ri i)i'L;nises of the defend- 
ant through the operation of the defendant's business. There is utter 
lack of proof as to what he was actually doing at the time of his 
accident. The defendant undertook to build up its defense pre- 
dicated upon the statements of the claim petition as to what the em- 
ploye was doing at the time of his death by showing that his work 
was to repair cars loaded with freight that had been rendered unfit 
for service. Certain telegraphic orders had been forwarded to the 
telegraph operator of the defendant at White Haven on that day 
advising him of the location of certain cars that had been drilled 
out of their trains for repairs. The deceased undoubtedly was to 
have done this work. The defendant showed that these cars were 
en route, loaded with freight, from points without the State to places 
within Pennsylvania and if the deceased had been on his way to make 
his report of the day's work that he was still engaged in inter-ste.te 
commerce relying upon Erie v. Winfield, 244 U. S. 170. v,oO«jlc 
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We find as a fact, however, that this defense has not been es- 
tablished. The deceased was not always an inter-atate commerce 
employe. When actually engaged in repairing an intra-state car he 
would be within tbe protection of the Pennsylvania law. The fact 
that he was killed upon the premises of the defendant raises the 
presumption that he was in the course of his employment at the time 
of his accident but tliere are no presumptions as to the nature of 
his employment. The defense of inter-state commerce offered by 
defendant for the purpose of denying compensation to the dependents 
of men killed in occupation must be established by substantive evi- 
dence. See Osborne Receiver Chattanooga Southern E, R. Co. v 
Gray, 241 U. S. 16; Hench v. Pennsylvania K. R. Co., 246 Penna. 2,, 
Minneapolis & St. Louis R. R. v. Winters, 242 U. S. 255 ; Mayers r. 
TTnion K. E., 256 Penna. 274. 

CONCLUSIONS OF LAW. 
The claimant as the widow of the deceased is entitled to compensa- 
tion under the above recited facts. 



AWARD. 
It is hereby ordered that the defendant, I^ehigh Valley R. R. com- 
pany, pay to the claimant Minnie E, Schatzle, 40% of J19 or $7.60 
per week for a perioil of 300 weeks from November 1, 1916, together 
with $100, to cover the ex]>enses of the last sickness and burial. 



Torok i\ Bethlehem Steel Co. 
{4 Dept. Reports 1684). 
Practice and procedure — Pov 

The Board has authority to permit an amended claim petition to be filed, when, 
in its discretion, the facts warrant such action. 

The Board will not entertain dilator; motions nor be jnuch influenced by tech- 
nicalities raised in the pleadings, but will rather be governed by a desire to get all 
the facts upon which a proper judgment may be based, so that substantial justice 
may be done to claimant and defendant. 

Death — Peritonitis — Ifot due to injury. 

Where an employe's death was due to peritonitia following an abscess of thr 
groin, neither caused nor excited from o latent to an active condition by an accl< 
dental injury due to his employment, compensation will not be awarded. 
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Appellant representetl by George Boss HuU, Harrisburg. 
Appellee represented by William Hoiiseinau, Steelton. 

OPINION BY COMMISSIONEK LEECH— July 3, 1918. 

The appeal in this case is based upon au alleged error of law com 
niitted by the Referee. 

"(a) In incorporating into the record any and all 
testimony taken at the several hearings save only such 
testimony as related to notice to the defendant of the ac- 
cident suffered by the claimant. 

(b) In overruling the claimant's motion to strike 
from the record the amended answer of the claimant." 

The claimant in this case executed the claim petition upon which 
this proceeding is based on the 6th day of October, li)17, and sets 
forth in her petition that on October 13, 1916, Steve Torok, her hus- 
band, met with an accident in the course of his employment with the 
defendant company which caused his death on Febrnaiy 13, 1917. 
At the same time she executed and filed Claim Petition No. 4233 to 
recover compensation accruing prior to the death of her husband. 
This petition was very properly disallowed by the Referee, followins 
the rule laid down in Trout v. Pennsylvania K. R., 4 Dept. Reports 
5. On October 12, 1917, the defendant company executed, and the 
next day, October 13, 1017 exactly one year after the date of the al- 
leged accident, filed with the Compensation Bureau its answer, al- 
leging that no notice of any kind was given of an injury occurring 
to Steve Torok and that the defendant company had no knowledge 
or information in relation to the alleged accident. When the matter 
came on for hearing before the Referee, the attorney for the claimant 
took the position that all of the facts alleged in the claim petition, 
excepting that of notice to the defendant company, should be deemed 
admitted, because they were not denied in the answer. On November 
9, 1917, the Board granted the petition of the defendant company to 
file an amended answer denying "that an accident in the course of 
his employment occurred to Steve Torok, or that his death was the 
result of an accident," and denying its liability to pay compensation 
■under the facts alleged in the claim petition, for the following rea- 
sons: "That there was no accident as alleged in claim petition and 
that death was not the result of an injury." A copy of the auiende<l 
answer was served upon counsel for the claimant. On December 27, 
1917. at an adjourned hearing, counsel for claimant moved to strike 
from the record the amended answer of the defendant, for the fol- 
lowing reasons: 



"1. That no notice of any request of ])etition for leave 
to file an amended answer was served upon the claimant 
or upon counsel for the claimant. 
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2. That no cause was alleged by the defendant suf- 
ficient to warrant the Board or the Referee in granting 
leave to file an amended answer. 

3. That no opportunity was given to the claimant 
to object to the filing of an amended answer. 

i. That the Board is without authority under the 
Workmen's Compensation Act to allow an amended ans- 
wer to be filed." 

Which motion was overruled by the Kefeiee and an exception 
granted to the claimant. 

The Eeferee proceeded to take the testimony on the merits of the 
case, subject, however, to the exce])tion taken by the attorney for 
the claimant, and the principal question at issue on this appeal is 
raised by the motion to strike from the record the amended ans- 
wer. 

We have carefully considered all of the reasons set fortii in the 
motion, and have come to the conclusion that the Board has the 
authority to permit an amended claim petition to be filed when, in 
its descretion, the facts warrant such action. The accident upon 
which this claim is based is alleged to have occurred October 13, 
191fi, and the first notice to the defendant of any accident or claim 
based thereon was the filing of this claim petition on October 6, 1917, 
or nearly a year afterwards. The claimant herself testified that 
she was advised on the date of her husband's death, February 13, 
1917, that she was entitled to compensation, but has delayed her ac- 
tion until more than eight months later. There is no explanation 
at all of this delay. Tn the case of Mary Thomas v. D. L. & W. R. R., 
3 liept. Reports 1955, the Board stated: 

"It does not appear that any notice of an accident 
or claim based thereon wa:s ever served on the defendant, 
until after the filing of the claim petition in this case, 
■ which was sworn to on December 18, 1916, a period of al- 
most eleven months. There is no attempt to explain this 
delay. The Board will look with suspicion on claims 
where the parties interested have been guilty of un- 
reasonable and unexplained delay, when the circum- 
stances permit and the rights of the parties require 
prompt and diligent action. 

The Compensation Law seeks to avoid the tedious de- 
lays and expense incident to the common law procedure, 
and aims to provide a speedy method by which working- 
men and their dependents may secure promptly at a 
time when they are most in need of it, that certain in- 
come to which they are entitled, not as a charity, but 
as their right, and those interested should act promptly 
and prosecute their claims diligently, in accord with 
the letter and spirit of the law," 
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The Board has, on a number of occasions, granted permiBBJOD to 
ftle answers nunc pro tunc, where the facts and circumstances ap- 
pealed to its discretion. In this case the answer was filed in dae 
time and later on the defendant i-equested permission to file an 
amended answer, which was granted. The Board certainly acted 
within its powers in granting this permission and the Referee was 
correct in proceeding to hear the case on its merits. It is a well- 
recognized general principle, well supported by decided eases, that 
every court of record has power over its own records and proceed- 
ings as long as the; remain incomplete and until final judgment is 
rendered, and until that time it is the established practice in such 
courts to regard all actions as within its jurisdiction and control. 

This Board will not entertain dilatory motions nor be much in- 
fluenced by technicalities raised in the pleadings, but will rather 
be governed by a desire to get all of the facts upon which a proper 
judgment may be based, so that substantial justice ma; be done 
both to the claimant and the defendant, as was stated by Jadge Mc- 
Ilvaine of the Court of Common Pleas of Washington County, in the 
case of Adams v. Pittsburgh Coal Co., 3 Dept. Reports 1691. 

"The Workmen's Compensation Act made a radical 
change and transferred the questions involved from the 
judicial to the executive department of the State Govern- 
ment for investigation, — both the employer and the em- 
ploye thereby gaining benefits and making concessions. 

The liability of the employer is no longer bound and 
limited by the technical rules of negligence, but is im- 
posed upon him when he is without fault as well aa when 
he is guilt; of negligence. The employes and his depend- 
ents receive compensation which may be smaller than 
would have been the amount of a judgment in a negli- 
gence action, but on the other liand they are compensated 
for injuries resulting from risks heretofore assumed 
by them. The relief now given them is summary, the 
practice is simple, and they are not hampered or de- 
feated by the rules of the law of negligence or b; the 
technical devices and procedure which the; would en- 
counter in an action of law." 

Having passed upon the questions raised b; the motion of claim- 
ant's counsel to strike off the amended answer, we proceed to con- 
sider the case upon its merits. He have read with care all of the 
testimony taken in this case, and are satisfied that substantial jus- 
tice has been done to both parties, as appears in the conclusions 
reached by the Referee in his findings of fact and conclusions of 
law. The evidence in the case warranted the disallowance of com- 
pensation. The death of the claimant's husband was due to peritoni- 
tis following an abscess of the groin, neither caused nor excited from 
t latsnt to an active condition by an accidental injury in 
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the course of his employment with the defendant on October 13, 
1916. There is no proof of any accidental injury on the date al- 
leged or that any such injury was the direct or approximate cause 
of his death. 

The appeal is dismissed. 



Stanislawski v. John Wood Manufacturing Co. 
(i Dept. Reports 1691). 

Lost of ate of hand—Ampulation of fingers — Previous occupation resumed. 

An employe was injared and his indei: finger whs amputated at the second joint, 
the middle finger at the eecond joint and the ring finger just distal to the second 
joint, the motion of the second joint being ver; mad) restricted. The thumb and 
little finger were intact. Good tissue pads had formed at the ends of the fingers to 
protect the bones and the wound had completely healed, althongh the end of the 
middle finger was sllgbtl; BeneitiTe to pressure. There was no lujarr to any of 
the joints of the ficgers and the claimant was able to approximate the thumb to 
the several stamps and the little finger. He was able to resume his previoas occu- 
pation. Held, this does not constitute the loss of the use of the hand. 

Appellant represented by Oliver W. Payran, Philadelphia. 
Appellee represented by Benjamin O. Frick, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— July 3, 191S. 

In this case we have a petition Wed by the claimant for modificatiou 
of Agreement No. 193524, and also a petition for termination of the 
agreement filed by the defendant. These two petitions were heard 
together. Upon the hearing before the Referee it seems to have been 
agreed by the parties that the claimant's petition to modify be 
treatefl as a petition alleging the loss of the use of the left hand and 
the answer of the defendant amended so as to deny the loss of the 
nse of the hand. The Referee lias found from the testimony that 
the condition of the claimant's left hand at the date of hearing was 
as follows: 

'"Hie index finger was amputated at the second joint, 
the middle finger was amputated at the second joint; 
and the ring finger was amputated just distal to the sec- 
ond joint; the motion of the second joint being very 
much restricted; the thumb and little finger were in- 
tact. Good tissue pads had formed at the ends of the 
fingers to protect the bones and they had completely 
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healed, although the end of the middle finger was 

slightly sensitive to pressure. There was no injury to 

any of the joints of the fingers and the claimant was able 

to approximate the thumb to the several stumps and 

the little finger." 

The Referee also nide other lindiiigs as to the manner in which 

the claimant operated the machine and performe<l the work he was 

doing when injured and concluded that the injury to the claimant 

had not resulted in the loss of the use of the hand. The testimony 

is that he was able to resume his previous occupation and the prayer 

of the petition to modify the agreement to the loss of the use of the 

hand under Section 306-(c), with an award in accordance therewith, 

was denied. 

We sustain these findings and conclusions of the Referee. How- 
ever, tlie Referee has gone further and terminated the agreement as 
of March 6, 1918. With this conclusion we do not agree. Although 
it developed at the hearing that the claimant's hand was completely 
healed, except possibly for some sensitiveness in the ends of the 
fingers, and according to the medical testimony he was able at any 
time to return to his previous occupation, the claimant has a serious 
and permanent injury to his hand and we think it would be an in- 
jnstice to tenninate the agreement, therefore we modify this part 
of the Referee's order by suspending compensation payments after 
March 6, 1918 with a declaration of nominal liability on the part 
of the employer, wliich liability is subject on futnre petition to be 
increased if it shall be shown to the Board that the disability lessens 
the earnings of the claimant below his wages at the time of the ac- 
cident. Tile claimant is directed to return to his previous occupation 
if opportunity is presented him by his employer, or to some work 
he can do so as to afford the Board a basis for future action in the 
case if the future conditions warrant any further or<ler. 



Costcllo r. State Workmen's Insurance Fund. 

(4 Dept. Reports Jfi88). 

Termination of agreement — Practice and procedm-e — DitabUit]/. 

A. statement in on dgreement "that the pa;ment made was in full settlement of 
tlie claim" irannot b« taken as a termination of tb« compensation agreement while 
disability continues at the time. 

Claimant represented by John M. Groff, Lancaster. 
Defendant represented by Samuel T. Spyker, Huntingdon. 
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OPINION BY COMMISSIONER SCOTT— July 3, 1918. 

The claimant sustained an injuiy to bis shoulder while working 
with other employes of the Penn Iron & Steel Corporation July 
13, 1917. An X-ray taken soon after the injury disclosed no bone 
fracture; the claimant suffered pain and did not have motion of 
his arm. He recovered to some extent and returned to work for the 
defendant about August 27, 1917 and was placed in the yard at light 
work cleaning up, where he worked a week or two at his former rate 
of wages. 

September 11, 1917 a compensation agreement was signed by tht 
parties, the compensation under this agreement was $31.91 for four 
weeks and three days from July 27 to August 26 inclusive; it was 
also stated in the agreement that this payment was in full settlement 
of the claim. At the time the agreement was signed the claimant 
was working. 

In the claimant's petition for review he alleges that he was pro- 
mised light work, but that after he signed the agreement he was 
put to unloading cars, which work he could not do. Testimony was 
taken by direction of the Board by Referee Cummings, which testi- 
mony is before the Board for its consideration. It appears that at 
the time the claimant returned to work and since, he has suffered 
some pain and cannot use his arm with free motion. Part of his in- 
ability to move his arm is lack of use of the arm, A week or ten 
days after the agreement was signed the claimant testifies he was 
taken from light work in what is known as the upper yard and sent 
to the lower yard where he was put to handling scrap iron, which 
was too heavy for his arm ; that he could not stand it and went home. 
This statement by the claimant ie denied only by inference by the 
evidence produced by the defendant. The statement in the agreement 
that the payment made was in full settlement of the claim cannot 
under the evidence be taken as a termination of the agreement nor 
has the defendant presented any petition to terminate it. 



ORDER. 
The defendant, the State Workmen's Insurance Fund, is directed 
to renew and continue compensation payments, deducting any time 
worked by the claimant between the time of his injury and this date, 
and since the claimant is able now to do light work further payments 
are suspended pending an offer by the defendant of such work as 
claimant is able to do. This to afford the Board a basis for arriving 
at the claimant's present loss of earnings, if any. 
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♦Minestini v. Stewart Silk Mill Co. 

(4 Dept. Reports 1690). 

Loss of (Me of hand — Amputation of parti of finf/ert. 

The iodex finger was amputated half ao inch from the third phalanx and the 
second finger verj near the second joint. The ling finger was completely in a 
state of paralysis, the structural parts entirely destroyed, with no power in gripping 
thiags. The thumb and little finger were normal. The three fingera of the claim- 
ant's hand were practically useless and the condition of the hand such that the 
amount of work which the claimant could do was negligible. Held, this was the 
loss of the use of the hand. 

Claimant not represented. 

Defendant represented by M. B. Colket and H. A. Davis, Pliiladel- 
pbia. 

OPINION BY COMMISSIONER SCOTT— July 3, 1918. 

The petition for review of Agrtfemeut No. 419682 alleged fraud 
and misrepresentation on the part of the defendant in procuring 
from claimant a final receipt. Tliis petition was referred to Referee 
Seidel to talie the testimony and send the same to the Board for 
its consideration. At the hearing fixed by the Referee for the taking 
of the testimony, the attorney for the claimant requested that the 
claimant's petition be amended so as to exclude the statement that 
the claimant filed a final receipt by reason of fraud or misrepresenta- 
tion and it was also agreed by the counsel for claimant and defend- 
ant that the only question at issue was the extent of the claimant's 
injury. The testimony taken is on that issue. 

On July 10, 1917 while the claimant was working for the defendant 
endeavoring to fasten a roll of cloth, his hand was drawn under the 
guard to the knives and some of his fingers cut off and injured. We 
adopt as our finding of the extent of the injury the statement made 
by Dr. William H. Albright in his testimony as follows: 

"The index finger is amputated probably half an inch 
from the third phalanx. The second finger very near the 
second joint. The ring finger completely in a state of 
paralysis, the structural parts of the finger entirely de- 
stroyed. Though the claimant is able to flex the tendon 
he has no power in gripping things. The thumb and 
little finger are entirety normal." ■ 

The testimony shows that the claimant returned to worlt 
at the defendant's mill, but not at the same work he formerly per- 
formed. He also received substantially the same wages after he 

•See page 407. Oases Appealed to Courts. 
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returned to work as he received at the time he was injured, but 
the claimant's testimony is to the effect that he could not do the 
work required of him ou the machine lie had worked on before and 
that the work which he was given to do did not require the use 
of the injured hand. There is testimony on the part of the defend- 
ant that the worlt which the claimant did before he was hurt 
could be performed with (he use of one hand, but the weight of 
the testimony is that tlie snccessful working of the machine 
required the nse of both liands. The three fingers of the claim- 
ant's hand, as the Board views the testimony, are practically use- 
less and tlie condition that the hand is in renders the work which 
the claimant can do with tiis thumb and little finger as a work- 
man negligible, and we hold that the facts of this case bring it 
within the ruling of this Board in the case of Masseth v. Hubbard, 
Pa. W. C. Bd. Pec. Vol. 1, page 102. 

The original agreement is changed so as to provide for the loss 
of the use of the claimant's hand under Section 306-(c). Com- 
l>ensation to be paid at the rate stated in the agreement for the 
term of 175 weeks, the defendant to receive credit for payments 
already made. 



Mains v. Pennsylvania R. R. Co. 

(i I>ept. Reports, 174!)). 

Course of Entptof/ment. 

An employe, while on an automobile trip in the furtherance of his employer'a 
bnsinesa was ItiUeii whiln oroissitiE a railroail track, is in the conrac of his employ- 
Appellant repi-esented by Nic]>olas M. Edwards, Willi amsport. 
Appellee represented by Clarence P. Culin, Philadelphia. 

OPINION BY MACKEY, Chairman— July 20, 1918. 
Hearing de novo at Court House, Williamsport, 

FINDINGS OF FACT. 
1. The claimant's husband, Simeon C. Mains, at the time of 
his death was in the employ of the Pennsylvania R. R. Co., 
defendant, as station agent at a station known as Beech Creek 
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station on the Bald Eagle Valley Branch of the defendant in 
Clinton County, Pa. He had been in the employ of the same com- 
{)any in the same capacity prior to hia death. 

2. The said Simeon C. Mains, employe, and tlie Pennsylvania R, 
R. Co., employer, at the time of the death of the said Mains were 
both under and subject to the provisions of the Workmen's Compen- 
sation Act of Pennsylvania . The deceased left to survive bira a 
widow, Clair M. Mains, claimant, together with .John H, Mains, 
a son, born November 20, 1907; Mary G., daughter, born April 11, 
1909 ; Pauline, daughter, bom June 13, 1911 ; Maxine, daughter, 
born February 19, 1913; Geraldine, daughter, born February 17, 
1914; and Georgia Parson, daughter, born February 17, 1917. 

3. The claimant and husband were living together in lawful 
wedlock at the time of his death. Both she and the children were 
dependent upon him for maintenance and support. 

4. The average weekly wage of the deceased at the time of bis 
death was $lfi.50. 

5. The' lot upon which the station building is erected is on the 
southside of the tracks of the defendant and the building itself is 
160 feet east from a point where a public road crosses the tracks of the 
defendant. Said road leads into the town of Beech Creek a distance 
of about one mile and a half from the said crossing. The station 
lot or premises of the defendant abuts upon this public road. 

fl. The deceased, the claimant's husband, as station agent had 
frequent occasions every day to cross over this track in the conrse 
of his employment. The duties of the deceased as agent of the 
defendant were not confined to the station nor to the immediate 
premises adjacent thereto, but in the performance of his duties he 
was often compelled to cross ' this track on business trips to the 
town of Beech Creek for ttie defendant. 

7, Upon the day of the death of the deceased as hereinbefore set 
out, viz: May 25, 1916, at about two o'clock in the afternoon, the 
deceased was proceeding from the station of the defendant to the 
town of Beech Creek as an employe or agent of the defendant on 
business for the defendant and was killed by a locomotive of the 
defendant operated by an employe of the defendant when the 
claimant was passing over the said tracks in an automobile at the 
crossing hereinbefore described. 

8. The said intended automobile trip from the station of the 
defendant to the town of Beech Creek and return was a part of 
the day's duty of the deceased and had been begun in the further- 
ance of the business of the defendant. 
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CONCLUSIONS OF LAW. 

Under the above recited facts the deceased suffered an accident 

in the coarse of his employment and the widow and children are 

entitled to compensation according to the schedule provided in the ' 

Workmen's Compensation Act of 1915. 



AWARD. 
It is hereby ordered that the defendant, the Pennsylvania E. R. 
Co. pay the following award: 

Clair Maine, widow, from May 25, 1016 to February 24, 

1922—300 weeks at 60%--$9.90, $2070 00 

To the gnardian of John H., son, from February 24, 1922 

, to November 20, 1923—91 weeks at 50%^-S8.25, 750 75 

To the guardiait of Uary H., daughter, from Norember 
20, 1923 to April 11. 1925—72 weeks, 6 days at 50%— 
$8.25 800 87 

To the guardian of Pauline, daughter, from April 11, 
1925 to June 13, 1927—113 weeks. 3 daya at 45%— 
$7.425 842 74 

To the guardian of Maxine, danghtcr, from June 13, 
1627 to February 9. 1929—86 weeks, 5 days at 35%— 
$5.775 584 23 

To tbe guardian of Geraldine, daughter, from February 
9, 1629 to February 7, 1930—52 weeks at 25%. . 
$4.125 214 50 

To the guardian of Georgia Parson, daughter, from Feb- 
ruary 7, 1930 to November 27. 1932—146 weeks. 2 
days at 15% —$2,475, 363 82 

and in addition thereto |100 to cover the expenses of the last sick- 
neM and burial of the deceased. 



Mastrolanni v. Turner Construction Co. 

(4 Dept. Reports, 1756). 

Compenaation — Alien non-renienU not entitled to. 

Alien widowers, parents, brothers and sisters, not residents of tba Uiited 
States are not entitled to compensation. 

Claimant represented by Alfred Cahen, Pittsburgh. 
Defendant represented by W. S. Dalaell, Pittsburgh. 

OPINION BY MACKEY, Chairman- July 20, 1918. 
Hearing de novo held at Pittsburgh. 
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FINDINGS OF PACT AND OPINION. 

Cresceuzo MaBtroianui, the boh of the claimaDt, was lulled while 
in the coane of his employment for the Turner Conatmction Co. on 
Jaunary 23, 1918. The claimant filed a claim petition seeking an 
award of compensation aa a dependent parent. The wife of the 
oiaimant and dependent children reside in Italy. 

The claimant at the time of the accident which caused the death 
of his son was and had been for a long time earning an average of 
|3 per day and was able to work. 

We find that the claimant was not dependent upon the contribu- 
tions of the deceased son for bis own Hveliliood. The testimony 
establishes the fact that the deceased son was in the babit of con- 
tributing money to his father, but if there was any necessity for 
this, it was created by the father himself sending his own earnings 
to his family in Italy. 

We hold that a dependency cannot be thus created. The Pennsyl- 
vania Workmen's Compensation Act provides that alien widowers, 
parents, brothers and sisters, not residents of the United States, 
shall not be entitled to any compensation. This provision of the 
statute cannot be defeated by any indirection. The claimant can 
support himself. He cannot be considered a dependent upon his 
deceased son because of contributions which he makes to his wife 
abroad. Shonld we decide to the contrary it would be indirectly 
awarding compensation to an alien parent. 



*Hogan V. United Fruit Co. 

(4 Dept. Reports, 1810). 

UaHlim* pursuits — WorJunen'i Compentation Board wtthovt juHtdieUon — Aol •/ 
Congress, Oot. S, 1911 — Sot retromittve. 

A stevedore was injured in assisting to unlOBd a vessel whi<A was in a navigable 
stream, fs engaged in a maritime pnraait, his employment was a maritime contract, 
and the Board is denied jurisdiction in all sach cases. 

Congress subsequent to the happening of the accident passed an amendment to 
Sections 24 and 25 oE the Judicial Code which saved to suitors in all such cases the 
right to proceed under Workmen's Compensation Acts. As the act of Congress 
cannot be retroactive in its application it does not apply to this case. 

Appellant represented by Joseph A. Allen, Philadelphia. 
Appellee represented by E. B. Brandriff, Philadelphia. 
*Sm page 406. Case* Appealed to Conrta. 
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OPINION BY MAGKEY, Chairmap— July 27, 1918. 

The claimant's busbaDd, Michael HogaD, while engaged in unloatl- 
ing a car from a veBsel, Pier 5, North Wharves, Delaware Biver, 
Philadelphia, HURtained injuries in the course of his empioyment 
from which death followed on June 24, 1917. Said iujiiries were 
sustained on May 2S, 1917. Tbe Delaware Kiver at this point, 
where the accident happened, is a navigable stream and the dcK^eascd, 
acting as a stevedore in assisting to unload a vessel, was engaged 
in maritime pursuits. Therefore under the case of Southern Paciflc 
Co, 1'. .Jensen, 244 U, S. 205 the labor in which the deceased 
was employed was maritime in nature and his employment was a 
maritime contract. 

Tile Supreme Court of the United States in the above case in an 
opinion by Mr. Justice McReynolda, rendered on May 21, 1917, 
denied the jurisdiction in all maritime matters to compensation 
boards and held that the Federal jurisdiction comprehend all such 
cases. Subsequent to the happening of this accident and before 
the claim petition was iiled, Congress, on October 6, 1917, passed an 
amendment to Sections 24 and 25 of the Judicial Code which saved 
to suitors in all such cases as this, the right to proceed under Work- 
men's Compensation Acts. In otlier words. Congress by legislation 
nnllifie<l the decision of tbe Suitreme Court in the Jensen case, but 
we hold tliat this legislation cannot be retroactive and cannot apply 
to any claims that arise out of the accidents happening previous to 
the date of this enactment by Congress. 

The application of this amendment to each particular case must 
lie determined by the date of the accident rather than the date of 
the institution of proceetlings. 



Rodebeck v. Borough of Knoxvi'Ile. 

(4 Dept., Reports, 1827). 

Injaru — Severe sprain — Aortiti aneurism, 

1 UfdDg a barrel filled with dirt and bricks into & wagon sustained n 
that resulted in the enlai^ment and aggravation of a prp-eiisting 
1 was entitled to conpensatioD. 

Claimant not represented. 

Defendant represented by W. S. Dalzell, Pittsburgh. 
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OPINION BY MACKEV, Chaiman—July 27, 1918. 
Hearing do novo held at Pittsburgh. 

FINDIKGS OF FACT. 

1. Kli Bodebeck, the claimant, and the Borough of KiioxviJIe, 
l*a., on July 3, 1917 were both under the terms of the Workmen's 
Compensation Act of 1915. 

2. Eli Eodeheek, the claimant, was employed by the Boi-ougli of 
Knoivillc as a laborer at an average weekly wage of ?1G per week 
payable semi-monthly and while so engaged on July 3, 1917 in lift- 
ing a flour barrel filled with dirt and bricks into a wagon he sus- 
tained a severe strain that resulted in the enlai^ement and aggra- 
vation of a pre-existing aortic aneurism. In consequence of the 
injuries thus suffered by the claimant, consisting of the exaggera- 
tion or enlai^ement of the said aneurism due to the extraordinary 
exertion on the part of the claimant made necessary in the course 
of the prosecution of his labor for the defendant, he has suffei-ed 
total disability from the said date July 3, 1917. Although the 
defendant received no notice of the accident until November 1, 1917, 
it was not prejudiced in any of its rights inasmuch as the claimant 
i-eceived medical, surgical and hospital services on account of his 
injury for which the defendant is not held liable. 

From the testimony in the case the Board finds that the present 
tota! disability of the claimant is due entirely to this untoward, 
unexpected and fortuitous event which happened to the claimant 
in the course of his employment and that although undoubtedly the 
claimant at the time had an aortic aneurism it had not yet so mani- 
fested itself that he was aware of the fact or had suffered any dia- 
abilitv whatsoever from the same. 

AWARD. 

It is hereby oi-dered by the Workmen's Com|>eusation Board of 
Pennsylvania tliat the Borough of Knoxville pay to Eli Rodel>eok 
compensation at the rate of 50% of |1G or ?8 per week beginning 
July 17, 1917 and to continue so long as the disability of the claim- 
ant remains unchanged not to exceed a period of 500 weeks or 
*4.000 in total. 

It is further ordered that the defendant pay the costs of the bear- 
ing before the Referee as they appear of record together with the 
costs of the bearing de novo. 
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Sandt i\ Lehigh Valley R. R. Co. 
{4 Dept. Reports, 1820). 
Inter-italo o 



When a member of a crew operating a shifting engine while en route with tb* 
engine to switch cars, hot before an; work had actaally began in that daj, vaa 
injured, he is not engaged in inter-state commerce. The character of employment 
would not have been determined until he had actnall; engaged in his day's work. 

Appellant represented by W. P. Gleaaon, New York, N. Y. 
Appellee represented by Herbert F. Laiib, Eastou. 

OPINION BY MAOKEY, Chan-man— July 27, 1918. 

Wilson A. Sandt, the husband of the claimant, suffered an acci- 
dent in the course of his employment for the r*high Valley E. R. 
Co. on April 6, 1917 which resulted in his death. At the time of 
the accident, said Wilson A. Sandt was a member of a train crew 
of the defendant operating a shifting engine. This engine was pro- 
ceeding from the defendant's round house at Easton, Pa., to the 
Richards yards of the defendant company which is but a short dis- 
tance from the city of Easton. While thus en route with the engine 
and before any work had actually begun on that day, the accident 
happened which resulted in the said death. 

The testimony discloses the fact that the deceased was en ronte 
to assist in the switching of cars in the said Richards yards and 
that as a matter of fact, after the engine had returned to its start- 
ing point with the body of the deceased, it then proceeded to the 
said yard, and that part of the work done by the remaining crew 
was moving certain cars, at least two in number, that contained 
interstate freight. 

As a legal proposition, it is evident that had the deceased lived 
and had actually participated with other members of his crew in 
handling these cars containing inter-state shipments, that he would 
have himself been engaged in an interstate activity and if then 
killed, the case would have been governed by Erie R. R. i-. Winfield, 
244 U. S. 170. Tn that case Mr. Justice Vandevanter in announcing 
the opinion of the court said: 

"The employe was in charge of a switch engine in the 
carrier's extensive yard at Croxton, New York, and was 
switching freight cars about in the yard, especially to 
and from a transfer station. All the cars usually con- 
tained baggage and freight and many were moved in 
the course of a day's work. In some, the freight wai 
inter-state and in some intra-state and in still otfears 
it was of both classet. 
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This was true of the cars moved on tbe da; in question. In con- 
cluding his work for that day, the employe took his engine to the 
place where it was to remain for the night and started to leave the 
yard. His route lay across some of the tracks and while passing 
over one, he was struck by an engine and received injuries from 
which he soon died." 

In this case the Court held that Winfleld was employed in inter- 
state commerce. It will be noted at once that the distinguishing 
feature between the Winfleld case and the one under consideration 
is the fact that in the former the employe had already engaged in 
inter-state commerce. The Court held that he was impressed with 
that character of activity until he had actually finished his day's 
work and quit the premises of the employer. In the case under 
consideration it is sought to extend this principle to include an * 
employe who had not yet actually become engaged In inter-state 
commerce, but by inference, at least, was en route to undertake 
such activity. 

We do not feel that we can extend the application of the Win- 
fleld case to include such an employe. The Supreme Court of Penn- 
sylvania in Hench v. Pennsylvania R. R. Co., 246 Penna, held, that 
the character of the work of an employe must be determined by the 
occupation in which he was engaged at the very moment of his acci- 
dent. Takiug this latter case in connection with Minneapolis v. 
Winters, 242 U. S. 353, we come to the inevitable conclusion that 
Wilson A. IJandt at the time he received his injuries (like the engine 
in the Winter's case), cannot he said to have been engaged in inter- 
state activity. 

The attempt to escape liability for Workmen's Compensation by 
challenging the jurisdiction of the Workmen's Compensation Board 
by setting up that the employe at the time he received his injuries 
was engaged in inter-state commerce is a matter of defense, the 
burden of proof incident to which must be met by reliable and 
substantive testimony. Mayers i>, R. R., 256 Penna, 747, Hench v. 
R. R. (supra), R. R. Co. v. Winter (supra); Osborn v. R. R. Co., 
241 U. S. 16. It was held in Behrens v. Railroad, 233 U. S. 473 that 
it is the particular work in which the employe is engaged at the 
time of the injury which counts and if the employe at the time of 
the injury is engaged in a duty connected with intra-state com- 
merce, the mere fact that immediately upon the completion of that 
work he expects to engage in a work connected with inter-state 
commerce does not bring him within the Federal Act. In Chicago v. 
Harrington, 241 U. S. 177 the Court saidT "as we have pointed 
out, the Federal Act speaks of inter-state commerce in a practical 
sense suited to the condition ;, and the true teat of employment in 
Buch commerce in the sense intended is, was the employe at the 
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time of tbe injury engaged in inter-state transportation or in work 
so closely related to it as to be practically a part of it?" 

in view of the above recited cases, we will not hold, that because 
subsequent to the death of Sandt, his crew handled some cars con- 
taining inter-state commerce that the same condition would have 
prevailed had this accident not happened. There is no justification 
for such a conclusion. Inter-state commerce is a question of fact 
and not one of intention. At any moment from the time tliat any 
one of these employes left the round house at Easton until be 
reached the yards he was under the direction of his superior 
officer and his activities could have been turned in any direction, 
therefore, the character of his employment at any particular time 
could not have been determined until he .had actually engaged iu 
■ his day's work. 

The findings of fact and conclusions of law of tbe Referee iu the 
opinion of the Board are justified by the testimony in the record. 
We accordingly affirm the award and dismiss the appeal. 



Popiufsky V. Eddystone Ammunition Corp. 

(4Dept. Reports, 1823). 

Dependents — Paretits. 

Where a mother was pardally dependent upon the wages of her deceasod son to 
maintain herself and her home, he having made regular weekly payments to her, 
compensation will be awarded. 

Appellant represented by Aaron S. Swartz, Norristown. 
Appellee represented by Geary &. Rankin, Chester. 

OPINION BY MACKEY, Chairman— July 27, 1918. 
Hearing de novo held at Philadelphia, July 13, 1918. 

FINDINGS OF FACT. 

1. Harry Popiufsky, son of the claimant, Christina Poplusfsky 

and the Eddystone Ammunition Corporation, the defendant, bad 

both accepted Article III of the Workmen's Compensation Act of 

1915. 
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2. On April 10, 1917, an<l for some time previous thereto, Harry 
Poplufsky was employed by the defendant as a shell stamper at an 
average weekly wage of $15.62. 

3. On April 10, 1917 while in the course of his employment for 
the defendant, the said Harry Poplufsky received injuries by acci- 
dent which resulted in his instant death. 

4. The defendant had immediate notice of the accident and the 
body of the deceased was buried at the expense of the defendant. 
There was no other medical expense incident to the said account. 

5. The deceased left to survive him, his mother, Christina Poi>- 
lufKky, the claimant. She at the time of the death was living with 
lier husband, Alexander Poplufsky, to whom she was married in 
1913. The said Alexander Poplufsky was not the father of the 
deceased, but was the second husband of the claimant. There also 
lived in the same family a brother of the deceased, aged 23, a sister 
aged 16 and another brother, aged 14 years. At the time of the 
death, the claimant together with her husband and two of the 
above named children were living on a farm at Prospectville, Pa., 
while one brother and tlie deceased were living at Chester, Pa., 
where the deceased was employed. 

fi. Alexander Poplufsky, the husband of the claimant, at the 
time of the death of the son, Harry Poplufsky, was a man of intem- 
perate habits and did not supply the claimant with sufficient amount 
of money to maintain herself and her dependent children but she 
was at the time of the death of the deceased and had been for some 
time theretofore partially dependent upon tfie wages of the 
deceased to maintain herself and her home. The said Harry Pop- 
lufsky, the deceased, made regular weekly contributions to hia 
mother, the claimant, in this case, of |5 per week as an average 
upon which the claimant depended for maintenance. 

CONCLUSIONS OF LAW. 
The claimant under the above recited facts at the time of the 
death of her son was partially dependent upon him for support and 
is entitled to an award of compensation. 

AWARD. 

The Eddystone Ammunition Corporation is hereby ordered to 

pay to Christina Poplufsky, the claimant, 20% of #15.62 per week 

or $3.12 per week for a period of 300 weeks beginning as of April 

W, 1917. 
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Lynch v. Pennsylvania Coal Co. 
{IDept Reports, 1828). 

Final receipt — Mistake in signing^Set aside. 

Where a finel receipt was signed by the claimant through mistake and his dis-' 
ability had not in fact tenninated at that time, it will be set aside. 

Claimant represented by Martin J. Mulliall, Wilkes-Barre. 
Defendant represented by H. J. Connolly, Scranton. 

OPINION BY COMMISSIONER LEECH— July 30, 1918. 

This is a petition to review Compensation Agreement No. i2054, 
alleging that a mistake was made by the claimant in signing a final 
receipt which set forth that the disability had terminated. 

Upon a full hearing of the testimony in this case the Board is 
satisfied that a mistake was made by the petitioner in signing the 
final receipt referred to and that his disability had not in fact 
tenninated at that time, and therefore disapproves and sets aside 
the said final receipt and supplemental agreement and suggests 
that inasmuch as the testimony establishes as a fact that the claim- 
ant's earning power lias been decreased as a result of his disabilities " 
that the parties enter into a supplemental agreement for the pay- 
ment by the defendant to the claimant 50% of the decrease in the 
earning power of the claimant due to said accident. 



*Hain et al. v. Reading Paper Mills. 

(4 Dept. Reports, 1956). 

Obitmotion of howeU — Blow on ahdom*n. 

A. workmen receifed a blow against the abdomen caneed by tailing against a pipe 
which caased obstmMiaii of the bowels which resulted in his death, and compen- 
sation was awarded. 

Appellant represented by W. E. Sharman, Reading. 
Appellee represented by H. J. Dumn, Reading. 
•See page 405. Caaea Appealed to Courts. 
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OflNION BY COMMISSIONER LEECH— August 5, ISIS. 

Thers is practically but one question raised by this appeal, to-wit : 
Whether or not the testimony in the case warranted the Beferee 
in awarding compensation to the claimant. 

We have considered all the questions raised and carefully' 
reviewed the testimony, and are entirely satisfied that the Referee 
was fully warranted in awarding compensation. The proper deter- 
mination of this case depends upon the testimony of the physicians 
called. Three physicians who testified at the hearings before the 
Beferee were all present at the operation performed upon the 
deceased on February 14, 1918, two days after the alleged injary. 
They all agreed in their findings to the effect that the man suffered 
from a twisted bowel, which caused the intestinal obstruction which 
brought about the death of John H. Hain the next day. These 
three medical witnesses were all unanimous in their opinion that 
such a condition would result from an injury such as it is alleged 
the deceased received two days before the operation. 

The testimony of Dr. Stryker is to the effect that if a man falls 
and strikes his abdomen, he may receive a local peritonitis which 
would form adhesions causing the bowel kinks to become adherent 
and thus cause obstruction. 

Dr. Binkley gives it as his opinion that such a condition would 
arise from slipping or falling against a pipe with a hard bump, and 
Dr. Morrett testifies that any abdominal injury, fall, or twist, 
might produce such a condition. 

We are satisfied that the preponderance of the evidence is to the 
effect that the blow against the abdomen of the deceased caused by 
falling against a pipe, was sufHcient to cause obstruction of the 
bowel, which resulted in his death three days after the alleged 
injury. Therefore, the award of the Referee, being warranted by 
the testimony in the case, is affirmed, and the appeal dismissed. 



Cromly t' Everhart. 

(4 Dept. Reports, 1965). 

Death — OouM of — Ae«le nephrith — Aggravated ty eeeUent. 

Hie decedent met widi an acddent by being hit in the groin by a piece of lnml>er. 
Tbe proximate cause of his death was from acate nephritlB, which was incited into 
BCtlvttr. Oompeiuatton was awarded. 

Appellant represented by Craft W. Voneiff, Wilkes-Barre. 
Appsllee represented by James B. Krsuse, Williamsport. 
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OPINION BY COMMI^SIONEK LJiECfl— Auy^Bt S, 1918. 

Hearing dc novo held before CliiUi-maii Mackey and Coniniissiouer 
Leccli, at the office of the Referee in the First National Bank Buihl- 
ing, Williamaport. 

By agreement of the attorneys representing the claimant and 
defendant, the testimony taken before the Referee in this case is 
cnnsitjppi'd as though having been taken before the Board at this 
hearing. 

Upon a fnll and carefnl consideration of the testimony in this 
casse, the Board arrives at the following 



FINDINGS OF FACT. 

1. That the claimant's husband met with an accident in the 
course of his employment for the defendant on August 7, 1917, 
about 4:i5 P. M., by being hit in the groin by a piece of lumber 
thrown back by a saw on which the deceased was trimming it. 

2. That the deceased left to survive him a widow, the claimant, 
who was living with and dependent upon him at that time, and the 
following children, — Margaret May Cromly, bom August 2, 1902, 
and Paul Maxwell Cromly, born September 26, 1903. 

.'I. That neither the employe nor the employer had served notice 
on the other of his rejection of Article III of the Workmen's Com- 
pensation Act. 

4. That the average weekly wages of the deceased at the time 
of the happening of the accident which caused his death were- 
$17.88. 

5. That the deceased continued to work for some thirty min- 
utes after having been struck by the piece of lumber, when he 
returned to his home; he was suffering a great deal of pain when 
he reached his home, so much so that he required assistance up 
the back steps to his home. The family physician was immediately 
called and found the patient suffering a great deal, with all the 
external appearances of intense pain ; he was restless and had 
an injury on the left groin down over the left hip region, with quite 
a large area of contusion and some swelling. The condition of the 
said employe not havinp; improved, on the day following the acci- 
dent he was sent to the William sport Hospital where he died a 
few days later, to-wit: August 16, 1917, of acute nephritis. 

6. That on July 28 and August 4, 1917, the deceased employe, 
ae shown by examinations made by the family physician, who 
found albumen and casts in his urine, was suffering from kidney 
trouble and his condition then was s^c^ that the physician ordered 
him to cease work and take a needed reat. 
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7. That tlie physical coDditioii of the deceased employe was ag- 
gravated and accelerated and his death hastened by the blow acci- 
dentally received by him August 7, 11)17, whilst in the course of his 
employment with the defendant. 

8. That the accident which happened August 7, 1017, was the 
proximate cause of the deceased employe's death from acute nephritis, 
which was incited into activity, and his death hastened thereby. 

From these findings of fact, we reach the following 

COXOLUSIONS OF LAW. 

1. That the deceased employe and the employer had accepted the 
terms and conditions of the Workmen's Compensation Act of 1915. 

2. That the deceased's widow, the claimant, and children are en- 
titled to compensation according to the provisiODS of the Act, we 
Iherefore make the following 

AWARD. 
And direct that the defendant, Abner C. Everhart, or his IneuraDCe 
tan-ier, the Maryland Casualty Co., pay to Amanda Ellen Cromly, 
the claimant, 50% of the deceased employe's average weekly wages, 
5il7.88 or J8.94 per week, from August 16, 1917, to August 2, 1918, 
when Margaret May Cromly, daughter, reaches the age of sixteen 
years: and from August 2, 191S, 45% of deceased's average weekly 
^vages. »17.88, or SS.04 per week until September 26, 1919, when the 
son, Paul Maxwell Cromly, reaches the age of sixteen yars, and from 
September 26, 1919, 40% of the average weekly wages of the deceased 
employe, 1 17.88 or ?7.1 5, until the end of the period of 300 weeks from 
the date of the accident: and the further sum of SflOO to cover the ex- 
penses of the last illness and burial of the deceased employe, aira the 
(osts as taxed by the Iteferee. 



*Cleland v. Garrett. 

(4 Dept Reports 1%8) 

Employer and employe — Completion rf c iiliact 

The claimant had completed his contract to erecting a saw mill for defendant. 
The next day he returning to the mill to work for the emploier when the boiler ex- 
ploded and severely injured him. Held, that as his contract had been completed the 
day before the accident, the claimant wOa Id the employ of 6it defendant and 
entitled to compeuaatlon. 
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Appellant represraited by T. C. Cochran, Hercer. 
Appellee James Chambers, New Castle. 

OPINION BY COMMISSIONER LEECH— August 5, 1»]8. 
Hearing de novo held at Pittsburgh Juoe 14, 1918. 

DISCUSSION. 

This case has given the Board more than usual concern. The facts 
surrounding the case, the testimony of the witnesses and the argu- 
ments of counsel are so evenly balanced that it is with some degree 
of hesitation we have reached a conclusion. 

The question raised is purely one of fact, namely — whether at the 
moment of the happenings of the accident, the claimant was in the 
employ of the defendant. or whether he was still in the process of com- 
pleting his contract in connection with the sale of his saw mill to 
the defendant 

The case must necessarily be decided upon the testimony of the 
claimant or that of the defendant. There is too much difference be>- 
tween the statements as to what really constituted the contract be- 
tween them, to attempt to reconcile them. It was a loose verbal con- 
tract or agreement between them and little has developed in the taking 
of the testiipony to indicate which story is the correct one. The 
claimant states ; 

"He (Garrrett) told me (Cleland) he had bought a 
piece of timber and had a mind to buy a mill and saw it 
himself so I proposed selling him my mill. He asked 
what I held it at and I told him and he thought it was 
a little too high. The matter was dropped just then, but 
the day we finished the job he was going to get a part 
of his wagon that had been repaired and invited me to 
go along. He said 'I have made up my mind what the 
mill is worth to me,' and made me an offer of |250. I told 
him I would take it. Then he says, 'How would you like 
to stay and help me set up the mill and show me how it 
goes together so the next time I can do that myself?' I 
told him I would do that. He says, 'As s«x)n as the mill 
is set up and started I will pay you for the mill.' I told 
him that would be all right. I took his word for it. 
'now,' he says, 'Mr, Cleland, if you want to stay with me 
I will pay you wages and you can stay as long as the 
the job lasts if you wish, but I would like you to stay un- 
til I get acquainted with the mill and tliis big saw I in- 
tend to operate.' I told him I didn't know how long I 
could stay, but I would stay until I would see that he 
could handle the mill all right ; and by that time he was 
about home where I got out of the buggy and he drove 
home and I went up to the mill, and Of course the matter 
wu droj^ted tbea" 



The claimant contends that he agreed to sell his sawmill, iuclndii^ 
the boiler, belt, miU, and such other equipment as he owned 
in connection therewith, to the defendant for the sum of f250, and 
had further agreed to set it up or put it together so that it would 
work; and that after having fixed a leak in the boiler, steam was 
generated and the power turned on the mill towards evening of the 
13th day of March, 1917, and that then and there three logs or ties 
were sawed, demonstrating that the mill worked satisfactorily, and 
that his contract in relation to the sale of the mill and setting it up 
and putting it together was then and there complete. He claims 
further that the defendant had requested him to remain with him 
after the mUl had been set up and put in working order until the new 
job was completed or long enough for him, the claimant, to teach 
the defendant how to operate the mill and saw; and that when they 
returned in the morning to continue their work at the mill, he 
returned as an employe of the defendant. Shortly after returning 
to the mill in the morning, whilst generating steam, the boiler ex- 
ploded, so severely injuring the claimant that he has lost the sight 
. of both eyes as a result of said explosion. If the story as told by 
the defendant is substantially correct, he was an employe of the 
defendant at the time of the explosion and entitled to compensation. 

On the other band, the defendant strenuously contends that the 
claimant had agreed with him when he purchased the mill to set 
it up and remain with him unJil the mill was working properly and 
that the claimant had not properly set up the mill as he was obliged 
to do under his contract. In his testimony the defendant states 
his view of the contract as follows: 

"I told Hr. Gleland that it was getting late and that 
we would have to get this timber off and that I would 
have to buy a mill and get some other way of doing it. 
He proposed that he would sell me his mill, and on the 
road I asked him what he would take for hia mill. He 
said, 'I will take f276 for this mill, I wU) tear the mill 
up, you haul it over and I will set it up and make it in 
running order and stay with you a few days to show you 

how to operate it' So he tore the mill, He said that 

he would do that ; that he would tear this thing up, move 
it over and set it up in good running order, ' • " I said 
'I will give you $250, you tear the mill up, we will haul 
it over and you set it up and make it in running oi-der 
and teach me to use it a few days,' and he aays, 'I will 
do it.'" 

The defendant contends that at the time of the accident no skid- 
way had been constructed for the mill and no trackage had been 
built for disposing of the lumber as sawed on the mill, and that the 
contract of the claimant had not been completed at the time of tbe 
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happening of the accident. He further contends that he never spoke 
to the claimant about remaining in his employ after the mill 
had been properly set up and never agreed to employ the claimant 
to remain with him after the mill had been set up and teach him 
how to run it. 

It is equally clear that if the story as told by tlie defendant be 
true in all particulars, then the claimant was not in the employ 
of the defendant and ia not entitled to compensation. 

From the testimony in this case the Board is convinced that the 
claimant did not agree to furnish and convey to the defendant the 
skidway and trackage attached to the mill on the old site on the 
farm of the defendant for the reason that the said skidway and 
trackage belonged to the defendant and not to the claimant and 
therefore the constructing of skidway and trackage on the new site 
was not in the minds of the parties to this agreement at the time 
it was made, and that therefore the contract as stated by the claim- 
ant was completed on the evening of March 13, 1917, when the mill 
had been put in running order and successfully operated. 

We have been led to the conclusion that the story as told by the 
claimant is more probably the correct one, and in reaching this con- 
clusion have been influenced, to some extent, by the testimony of 
Willis Garner, the miller, called by the defendant to prove that the 
claimant had said that owing to his advancing age and his inability 
to continue at hard work, he was going to quit the sawmill busi- 
ness and return to Youngstown, Ohio, where he could get lighter 
employment and earn |2 a day. In this, the witness called corrobor- 
ated not only the defendant, but the claimant, who admitted that 
he had not only said so, but that it was his intention so to do ; but this 
witness went further in his .testimony and stated that the claimant, 
who seemed to repose confidence in the witness, at least to the ex- 
tent of soliciting his judgment or advice in the matter, had told him 
that he bad sold the mill to Mr. Oarrett, and suggested to the claim- 
ant that be, Garner, supposed the claimant would go back to Youngs- 
town and the claimant then said in reply, "I am supposed to move it 
and set it up and stay with Mr. Garrett to learn him to operate it, 
to run the saw." Tbis statement of the claimant made to the witness 
of the defendant gives the language of the claimant on an important 
matter in this case at a time when he could have no thought or rea- 
son to distort or color the facts in bis own favor, No one would 
contend that the defendant would expect the claimant to remain at 
work on the mill to teach him, the defendant, how to operate and 
run the saw for nothing. It certainly was in the minds of both parties 
at that time that Mr. Cleland was to remain and work on the mill 
long enough at least to teach and train th.e defendant, Mr. Garrett, 
Itow to nm th« tnill and operate tha nwi W« attach eODiid«rabla 
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importance to the statement out of the month of tue witnees called 
by the defendant, corroborating the contention of the claimant and 
have therefore concluded that the defendant is in error when he 
denies the statement of the claimant that he had requested him to 
remain and work for him on the mill after transfer had been made, 
long enough at least to teach the defendant how to operate the mill 
and run the saw. 

The Board has therefore concluded that at the time of the happen- 
ing of the accident which caused the injury resulting in total blind- 
ness of the claimant, he was in the employ of the defendant, and is 
therefore entitled to compensation for total and permanent disability, 
and so rules. 

From the testimony taken, agreement of the parties, and the un- 
contradicted statements contained in the petition, the Board arrivea 
at the following 

FINDINGS OF FACT. 

1. That no notice was served by either party upon the other re- 
jecting Article III of the Workmen's Compensation Act of 1915. 

2. That the claimant was the owner of a sawmill which was 
located on the farm of the defendant in Mercer County, Pa., and tha.t 
during the early part of February, 1917, he sold the sawmill and 
such attachments aa he owned to the defendant, William Garrett, 
for the sum of $250, with the understanding that the defendant was 
to move the mill to a new site and the claimant was to set it up and 
put it in running order and after It was placed in running order the 
claimant was to work for the defendant for a time and assist in its 
operation, teaching the defendant how to operate the mill and run 
the saw. 

Some trouble developed, caused by a leak in the boiler, and after 
the boiler was patched and steam generated, on the evening of Jtfarch 
13, 1917, the mill was started up and in order to test it out, three 
logs or ties were placed on the mill and properly sawed, and the 
contract of the claimant was then completed. On the morning of 
March 14, 1917, the claimant and the defendant, with other workmen, 
appeared at the mill to resume their work, and whilst the boiler 
was being fired up preparatory to resuming the sawing of lumber 
an explosion occurred which caused injuries to the claimant result- 
ing in the loss of the sight of both eyes, which condition is permanent 
and constitutes total disability. 

?: The amount of wages which the defendant was to pay the 
claimant whilst he remained to show or teach him how to operate 
the mill and run the saw, was not agreed upon at the tim^ but tlu 
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Board fixes the wages for such work as he was to perform at {3.50 
a day or $19^5 per week, payable weekly, " 

4. The Board finds that at the time of the accident causing the 
injury to the claimant, he was working under a contract of employ- 
ment with the defendant for which he was to receive Wages, and 
that at that time the mill had been put together and set up and put 
in running order, as provided for in the agreement or contract, and 
that the injury sustained by the claimant occurred in the course of 
his employment with the defendant. 

5, After the injury, the claimant, who bad been rendered uncon- 
scious, was taken to the Shenango Valley Hospital, where he vas 
treated for his injuries and later was treated by Dr. E. A. Toby of 
Youngstown, Ohio; that the hospital bill amounted to $81,50, no 
part of which has been paid by the defendant ; that no request was 
made by the claimant of the defendant for medical services. The 
defendant was injured in the same explosion and was also taken to 
the same hospital for treatment. 

CONCLUSIONS OF LAW. 
Upon the foregoing findings of fact, the Board arrived at the fol- 
lowing conclusions of law: 

1. That Article III of the Workmen's Compensation Act of 1915 
applies to the contract of employment existing between Howard 
Cleland, the claimant, and William Garrett, the defendant, on March 
14, 1917. 

2. That the claimant having sustained an injury by accident in 
the course of his employment with the defendant, resulting in total 
disability, he is entitled to recover compensation as provided in Sec- 
tion 306^(a) of the Workmen's Compensation Act of 1915, and in 
addition thereto, a sum, not to exceed f76, for medical, surgical and 
hospital services rendered during the first fourteen days of the 
claimant's disability. 

AWARD. 

The Board accordingly awards to the claimant, and against the 
defendant, compensation at the rate of 50% of |19.25, or |9.625 per 
week, for a period beginning March 28, 1917, and continuing so long 
as disability continues unchanged, liot to exceed a period of 500 
weeks or a total of f4,000 and in addition thereto, a sum, not to ex- 
ceed f76 for medical, surgical and hospital services rendered to the 
claimant during the first fourteen days of his disability, and the 
coats as taxed in this case. 
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Glaser v. Caniield. 

Loss of use of the hand^Injttry to fingeri. ' 

Tha claimant, a syrup miicr for the defendant, suHered an accident to the middle 
finger, ring Snger and little finger of tbe rigbt hand, which has resulted in the 
said three fingers beiug left stiff and in an extended position, and the bones of 
die second and third fingers in a diseaaed condition, and the band left -without 
sufficient gripping power to enable the doimant to perform his usual occupation, 
wbicb required Bubstantially tbe normal use of both bands, or any other work for 
-which be might be fitted. 

Held, the injury sustained by the claimant was permanent and equivalent to the 
l<iis of the use of the hand. 

Claimant represented by James P. Friel, Philadelphia. 
Defendant represented by E. L. Howard, Pliiladelpbia. 

OPINION BY COMMISSIONER LEECH— August 5, 1918. 
Hearing de novo, at Philadelphia. 

The record in tbe above stated ease having been "remanded to the 
Workmen's Compensation Board by the Honorable Charles Y. Auden- 
ried, President Judge of the Court of Common Pleas No. i, of Phila- 
delphia County, with directions to file a supplemental finding, show- 
ing in what manner and to what extent the hand and fingers of the 
claimant were injured, and with leave to modify or change their 
decision on the claim if the consideration of the facts so ascertained 
would malie such a step, in their judgment, a proper oub," the Board 
proceeds to'carry ont the suggestions contained in the said order. 



DISCUSSION. 

Under the terms of the Workmen's Compensation Act in a hearing 
de novo, it becomes the duty of the Board to determine the facts upon 
which their judgment shall be based. This is sometimes an un- 
pleasant duty, as in this case, where the witnesses are all reputable 
and intelligent, and evidently to state the truth as they see it. In 
coming to a proper conclusion in this case, it is not possible to rec- 
oncile the testimony of the physicians called on the part of the 
defendant with that of those called by the claimant. The Board is 
therefore compelled to choose between the testimony of the physicians 
and to decide which is the more probable and more nearly in accord 
with the facts. 

The Board having had the advantage of seeing and hearing the 
claimant testify and an opportunity to make a personal physical 
exammatioa of the injured uember, together with an inspectiOQ of 
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tbe X-ray pictures taken, aa explained by those skilled in reading 
such pictures, prefers to be governed by the testimony of the phy- 
siciane called on the part of the claimant rather than those called 
by the defendant. 

In the case under consideration, the claimant is an old man, whose 
life has been spent largely at his regular occupation as a syrup 
mixer, in which he is constantly in need of two good hands. He is 
a right-handed man. On May 21, 1916, while in the course of his 
employment as a syrup mixer for the defendant, his feet slipped 
from under him, caused by the slippery condition of the floor, and 
he fell backwards, his body being thrown to the right side. He 
threw back his right hand for the purpose of saving himself and the 
whole weight of his body fell on the fingers of his right band, which 
were forced down between the slats lying on the floor. He was picked 
up by one of his fellow-workmen, and his hand pulled out from the 
slats. The attention of his manager lyas then called to the condi- 
tion of the injured hand, which immediately became swollen and dis- 
colored. After. working for an hour or ao, he went home, and dur- 
ing the night severe pains developed in his hand, and the next day 
he went to the Germantown Hospital, where an X-ray picture of 
the hand was taken which showed that the little finger was fractured 
and that the bones of the second and third fingers were injured and 
in a diseased condition, described by the doctor as rare faction. The 
claimant was treated daily at this hospital for a period of about 
eleven weeks and when discharged and tbe bandages removed, the 
fingers affected were stiff and he was unable to flex them. He was then 
treated by Dr. Frick, who gave the injured hand the best treatment 
known for such injuries, baking, mas.saging, and the application of 
ointments, which his training and experience suggested. When the 
condition of the injured hand failed to improve under this treat- 
ment, Dr. Frick sent the patient to Dr. Harry Hudson, his former 
college instructor, who continued proper treatment for the purpose 
of softening the ligaments and preventing disease of the bone. 

Dr. Hudson testified on March 17, 1917, he had made an examina- 
tion of the claimant's hand and found him suffering from athropic 
ankylosing arthritis ; first, second and third carpophalangeal and 
phelongeal joints; the joints showed evidence of wasting; that the 
materials in the joints themselves had wasted and there was more 
or less fixation of the joints, not an absolute weMing of the joints 
together, — simply a retardation of the motion, due to some inflamma- 
tory process caused by bruise or traumatism ; that the then present 
condition of the claimant's hand is very apt to follow such injuries, 
in spite of the most careful treatment, and that the condition of the 
hand was not due to lack of use but was progressive, in other words, — 
it WM due to a shock to the iDueiration, and that bia condition 
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seemed to be little changed and there is only a bare possibility of 
improvement if the present treatment were continued. 

At the bearing de novo before the Board, November 2, 1917, Dr. 
Frick testfled that he had examined the claimant's hand two evenings 
prior to that date and found practically uo improvement in any 
particular since the former examination, which, as we understand 
it, was made prior to the hearing before the Referee, March 17, 1917, 
even though the claimant had been treated continuously for the last 
three or four months; and stated that he believed the present condi- 
tion of the claimant's hand was permanent. 

It is clear to the Board that the claimant cannot perform the du- 
ties of his former occupation as a syrup mixer or any other worh 
of like character, requiring the use of two hands, on account of the 
present condition of his right hand. Neither the defendant nor his 
insurance carrier has tendered the claimant any work of any kind; 
neither has the claimant, after many efforts, been able to secure any 
work which he could be expected to perform. He has made many 
unavailing efforts to secure work and has expressed a willingness 
to work at anything which he could do, whether in line with his 
former occupation or not. No testimony has been offered to show 
that he could earn any income with this injured right hand, and the 
Board is fully convinced that the claimant will be compelled to go 
through life earning what he may as a one-handed man. The uncon- 
tradicted testimony is to the effect that the claimant cannot grasp 
hold of or handle the tools, fruits, etc., and perform other work in 
and about his occupation as a syrup mixer. The physical condition 
of the claimant's fingers and hand as viewed by the Board, supported 
by the evidence of the X-ray taken, as read and explained by those 
expert in doing so, together with the medical testimony of those 
physicians and surgeons who dressed, treated and attended the 
wounded hand, establishes to the satisfaction of the Board that the 
injury described and the physical disability resulting therefrom, 
leaving the middle, ring and little fingers in a rigid, extended posi- 
tion, in such manner as to interfere with and prevent the claimant 
from handling tools, lifting kettles, and other like work, has wholly 
disabled him from doing such work, and will prevent him from en- 
gaging in the work of his usual occupation or any work requiring 
the use of both hands. 

The Board is entirely satisfied that the present condition of the 
injured hand is not due to non-use, nor the lack of proper treatment, 
and is further satisfied that whilst the claimant remained in the 
employ of the defendant company from the date of the happening of 
the accident. May 21, 1916, to September 10, 1916, when the Park 
closed down and the defendant went out of business, drawing his 
r^ular pay, this was due to the arrangements which the defendant 
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had made with the claimant when he requested him to continue at 
his usual xfoTk aud promised to fuiuish him with all the assistance 
be might need. The olaimaut remaiued in his position and with the 
assistance furnished managed to perform his usual duties without 
using his injured hand in the performance of such work. 

If any testimony bad been ottered to the effect that the defendant 
or his insurance carrier had tendered some work to the claimant 
which lie could be expected to perform, and he had, without reason 
or justification, refused to make any effort to perform the same, or 
if the claimant had not used proper diligence in seeking other em- 
ployment, the Boar<l would then liave something upon which to base 
an opinion that the claimant is a malingerer, as insinuated in the 
position taken by the defendant in this case. There is no testimony 
which would warrant the Board in disbelieving the testimony of the 
claimant as to the condition of his hand, the character of the work 
performed by him since the accident, for the defendant, and his ef- 
forts to secure and willingness to accept any work which he might 
be able to perform. 

In applying the provisons of the Workmen's Compensation Act, 
covering injuries to the members of the body, the Board has taken a 
broad and liberal attitude in awarding compensation. In the lead- 
ing "hand" case, Maseth v. Hubbard and Co., 2 Dept. Reports 1281, 
Commissioner Scott said: ' 

"What injury shall amount to a permanent loss of the 
use of a hand is, namely, a question of tact to be found 
by the evidence, considered in the light of a fair inter- 
pretation of the terms of the Act • " • In apply- 
ing tbe letter and spirit of the Workmen's Compensation 
Act of 1915, we will have regard not so mucii to what 
may be true as to the exceptional man capable of taking 
up special and particular lines of employment after he 
may have suffered an injury but rather as to what is 
true of the average man in the general line of the em- 
ployment in which he may he when the injury overtakes 
him in the course of such employment, and as to what 
will meet the disability and needs of the average man at 
the very time the injury is sustained. See Donovan's 
case, 217 Mass. 76, Also Popobies v. Metal Co., 3 Dept. 
Reports 928, where we assembled our own decisions solv- 
ing questions of the loss of the use of the hand." 

In the ease of Wasslck v. McKeesport Tin Plate Co., 3 Dept. He- 
ports 1433, the Referee awarded total disability under Section 
306-(c) because he had found as a fact that the claimant had lost 
the permanent use of both hands. The claimant's right arm had 
been amputated between the elbow and wrist and he had Buffered 
the loss of the second and third fingers of the left hand, together 
with the stiffening of the little finger of the left hand. The work 
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for which he was ntted required substantially the normal use of 
both hands. The evidence showed he could not perform such work. 

Judge Davis of the Common Pleas of Allegheny County, No. 23 
January Term, 1917, in affirming the Referee and the Board, said : 

"The Act is a remedial piece of legislation, and should 
be liberally construed. The evidence does show that the 
claimant might be able to use his left hand for some pur- 
poses. The occupation of the claimant was one that re- 
quired substantially the normal use of his hand and the 
same use would be required in any other work for which 
he would be fitted. The evidence shows that the claim- 
ant could not perform such work. He was, therefore, 
permanently disabled from following his usual occupa- 
tion or any other of a similar nature. We are of the 
opinion that such an injury constitutes a permanent 
loss of the use of the left hand, and the decision of the 
Workmen's Compensation Board should be affirmed and 
the appeal dismissed." 

In the case under consideration, the Board is convinced that whilst 
it is possible that the claimant might be able to use his right hand 
to some extent for some purposes, yet the occupation of the claimant 
was one which required substantially the normal use of both hands 
and the same use would be required in any other work for which he 
would be fitted. The uncontradicted evidence shows that the claim- 
ant could not perform the duties required in his occupation as a 
syrup mixer and the Board therefore concludes that the claimant 
in this case was permanently disabled from following his usual oc- 
cupation or any other work of a similar character requiring the nor- 
mal use of both hands, and that the injury constitutes a permanent 
loss of the use of his right hand. 

The Board, therefore, having given due consideration to the above 
recited order of the court, upon careful eonpideration of all the testi- 
mony in the case, and personal inspection of the condition of the 
claimant's hand, supplemented by the several X-ray pictures show- 
ing the effects of the injury, arrives at the following 

FINDINGS OF FACT. 

1. That on May 21, 1916, the claimant was in the employ of the 
defendant in his occupation as a syrup maker, his wages being 3f21 
per week, payable weekly, and that neither had filed with the Work- 
men's Comi>ensation Bureau, nor sensed upon the other, a notice 
of rejection of Article III of the Workmen's Compensation Act of 
1915, in accordance with the provisions of said Act. 

2. That on that date, May 21, 1916, whilst in the course of his 
employment as a syrup mixer for the defendant, the claimant suffered 
an accident to the middle finger, ring finger and little finger of the 
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right hand, which, after a long period of proper medical treatment, 
has resulted in the said three Rogers being left stiff and in an ex- 
tended position, and the bones of the second and third fingers in a 
diseased Condition, and the hand left without sufficient gripping 

, power to enable the claimant to perform his usual occupation, which 
required substantially the normal use of both hands, or any other 
work for which he might be fitted, and that the injury so sustained 

'by the claimant is permanent and equivalent to the loss of the use 
of the hand 

(X)NCLUSIONS OF LAW. 

1. On May 21, 1916, both claimant and defendant were bound by 
the tenns of Article III of the Workmen's Compensation Act of 
1915. 

2. That the injury sustained by the claimant whilst acting in the 
course of his employment with the defendant is such an injury as Is 
contemplated by Article 111, Section 301 of the Workmen's Compen- 
sation Act of 1915. 

3. That notice of the occurrence of the injury was such as 
is contemplated by Article III, Section 311 of the Workmen's Com- 
pensation Act of 1915. 

4. That the defendant has paid the bill of the claimant for medical, 
surgical and hospital services, medicines and supplies, contracted by 
the claimant the first fourteen days after the disability begaii. 

5. That the disability caused by the said injury to the right band 
of the claimant is equivalent to the loss of the use of the said hand 
and is therefore compensable under Article III, Section 306-(c) of 
the Workmen's Compensation Act. 

AWARD. 
The claimant is awarded and the defendant directed to pay com- 
pensation to the claimant for the loss of the use of his right hand, 
50% of $20 or $10 per week, for a period of 175 weeks, beginning 
with June 5, 1916. The defendant is entitled to credit for the 
amount paid in wages by the defendant company to the claimant 
from May 21, 1916 to September 10, 1916. 
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Husail V. Crucible Fuel Co. 

(44 Dept. Reports 2029). 

Practice and procedure — Petition to terminate — Disoontinuanoe of compensation 
pa]/menta^-Disapprova I. 

Ad employer has do right to arbitrarily stop the payment of compocsatioD be- 
cause he believes that the employe is able to return to his work. It is his daty 
uDder such circumstiiDCes to file a petitiOD for termination- 
Appellant represented by Geo. I>. Wick, Pittsburgh. 
Appellee represented by Karl W. Warmcastle, Pittsburgh. 

OPINION BY MACKEY, Chairman— August 12, 1918. 
Hearing de novo. 

FINDINGS OF FACT. 

1. Pete Husail, the claimant, was in the employ of the Crucible 
Fuel Co., the defendant, on September 2G, 191G, Both the employe 
and employei' were subject to the terms of the Workmen's Compensa- 
tion Act. 

2. The claimant received an injury on September 26, 1916 while 
while in the course of his employment for the defendant. 

3. On April 27, 1917 a compensation agreement was entered into 
between the employe and the defendant, the said compensation 
agreement being No. 115474, Compensation was paid under the said 
agreement until July 16, 1917. 

4. No final receipt was taken upon the payment of compensation 
on July 16, 1917. No compensation was thereafter paid. 

5. The claimant returned to work on January 15, 1917. On Feb- 
ruary 6, 1917 a petition to terminate the compensation agreement 
above referred to was filed bv the defendant. 



CONCLUSIONS OF LAW. 
, Under the above recited facts the claimant is entitled to compensa- 
tion until January 15, 1918, the date when he returned to work and 
re-established his earning power. We have frequently asserted that 
it is not within the power of an employer to arbitrarily stop the pay- 
ment of compensation because he believes that the employe is able 
to return to his work. It becomes his duty under such circumstances 
to iile a petition for termination and not to take the law into his 
own bands. 
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AWABD. 

It U accordingly ordered that the defendant shall pay the claimant 
compensation under the said agreement up until January 15, 1918, 
and it is further ordered that upon the said payment, that the com- 
pensation agreement shall be terminated eo die. 



*Eckert v. Superior Coke Co. 
(4Dept. Keport8 2030). 

Loss of use of ej/e— Latent diseaae — Aggravated. 

A peraon Huffering with a systematic disease was injured in the course of en- 
ployment and said injur; aggravated the disease and caused the loss of right eye. 
Held, compensable. 

. Appellee not represented. 

Appellant represented by M, M. Welsh, Pittsburgh. 

OPINION BY MACKEY, Chairman— August 12, li)18. 
Hearing de novo. 

FINDINGS OF FACT. 

1. The claimant, Fred Eckert, was employed by the defendant, 
the Superior Coke Co., as a teamster at an average weekly wage of 
Sil5 payable weekly and while in the course of his employment on 
April 14, 1917 he was struck across the right eye and nose by a 
horse suddenly raising his head. 

2. On April 16, 1917 claimant notified the defendant of the ac- 
cident, but no medical attention was furnished him. 

3. At the time of the accident the claimant was suffering with a 
systemic disease, the Wasserman test showing a positive system of 
syphilis, 

i. At the time of the accident and previous thereto however, there 
had been no local manifestations of this disease in the claimant's 
right eye. 

5. The accident sufifered by the claimant in the course of his em- 
ployment for the defendant on the above mentioned date lighted up 
this systemic condition and transformed a latent disease into ac- 

•See page 404. Cases Appealed to Coarts. 
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tivity and caused it to localize in his right eye, the result of which 
has been the destruction of the vision in that eye and causing the 
claimant to permanently lose the use of that organ. 

CONCLUSIONS OF LAW. 

The claimant having sustained an injury by accident in the course 

of his employment for the defendant resulting in the loss of the use 

of his right eye, is entitled to compensation under Section 306(c) of 

the Pennsylvania Workmen's Compensation Act of 1915. 

AWARD. 

It is hereby ordered that the defendant, The Superior Colie Co. 
pay to the claimant compensation at the rate of |7.B0 per week for 
a period of one hundred and twenty-five (125) weeks beginning May 
29, 1917. 



Yonkoski v. West End Coal Co. 

(i Dept. Reports 1964). 

Funeral etcpensei — Medical and hospital ezpenaes not to be deducted from. 

A defendant has no right to deduct moneys paid for hospital and medical scrvlcea 
for the deceased from the amount of borial expenses provided tor by the Act. 

Claimant represented by Roger J. Dever, WilkesBarre. 
Defendant represented by M. J. Walsh, Scranton. 

OPINION BY MACKEY, Chairman— August 14, 1918. 

The claimant has filed a petition to review Compensation Agree- 
ment No. 377955, entered into between the claimant and defendant 
on August 22, 1917, for the avowed purpose of determining whether 
or not the defendant has a rigbt to deduct certain moneys pai4 by it- 
self for hospital and medical services for the deceased rendered 
during his lifetime within the first fourteen days after the accident, 
from one hundred dollars, provided by the Act to cover the expenses 
of the last sickness and biirial. In other words, the defendant be- 
fore the death of the injui-ed man paid $19 to a hospital and $6 to a 
physician. It now purposes to deduct these two amounts from the 
$100 provided in Section 307-{a). It is our opinion, however. Sec- 
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tion 307-{a) provides for this situation itself, for it reads "whether 
or not there be dependents, as aforesaid, the reasonable expenses 
of the last sickness and burial, not exceeding |100 (without dedncting 
of any amounts theretofore paid for compensation or for medical ex- 
penses), payable to the dependentsi, or, if there be no dependents, then 
to the personal representatives of the deceased." 

It is the opinion of the Board, therefore, that the insurance carrier 
in this case should pay to the personal representative of the deceased 
the full one hundred dollars ($100) withoiit making any deductions 
therefrom. 



Collins V. Northam Warren Corp. 
(4 Dept. Reports 1985). 

Demotutrator — Departmeni 

A demoDHtrator engaged to show goods in a department store for her employer, 
waa injured while proceedinE to her place of assignment by tripping over a torn rug. 
She waa entitled to compeuBation. 

Claimant represented by Robert G. Erskine, Philadelphia. 
Defendant represented by Parker, Davis & Wagner, New York, 
N. Y. 

OPINION BY MACKEY, Chairman— August 24, 1918. 

The claimant has appealed from the Refer^'s disallowance of 
Compensation and has raised only a question of law. It becomes our 
duty "then to adopt the facts as stated by the Referee and to deter- 
mine whether or not he has drawn the proper legal conclusion there- 
from. These facts are as follows: 

The claimant was an employe of the defendant, and was assigned 
to demonstrate certain goods upon the premises of Snellenburg & 
CompaRy in the city of Philadelphia. On February 7, 1917, the 
claimant entered the premises of the said Snellenburg & Co. at the 
Twelfth & Girard Streets entrance, under the direction of the Super- 
intendent of the said company, who designated that entrance for 
the use of all employes. The claimant in compliance with this order 
entered the building and proceeded toward her place of assignment, 
when .she tripped over a torn rug and was thrown across the aisle 
i-eceiving severe injuries to her head, face and left knee, whtch totally 
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(liaiibled her until Febniary 12, when because of slight improvement 
" and at the requtet of the president of the defendant company, 
and against the advice of her physician, returned to her work, and 
with great difficulty and suffering continued until August 24, 1917, 
when she was obliged to discontinue her work and has been totally 
disabled ever since in consequence of said injuries thus received. 

Upon these facts, the Keferee has concluded in his second conclu- 
sion of law : 

"That the claimant did not meet with such an ac- 
cident in the course of her employment with the defend- 
ant, nor was the injury due to the condition of the prem- 
ises occupied or under control of the defendant or 
by the operation of the employer's business thereon, as 
is contemplated in Article III, Sec. 301, of the Work- 
men's Compensation Act." 

The Referee accordingly denied compensation. 

In this we feel that he did not give full consideration to aU of the 
provisions of Section 301 of Article 111 of the Workmen's Compensa- 
tion Act, for iu it we find that a claimant is entitled to compensa- 
tion for injuries sustained "while the employe is actually engaged 
in the furtherance of the business or affairs of the employer, whether 
upon the employer's premises or elsewhere, and shall include all in- 
juries caused by the condition of the premises or by the operation 
of the employer's business or affairs thereon, sustained by the em- 
ploye, who though not so engaged, is injured upon the premises oc- 
cupied by or under the control of the employer, or upon which the 
employer's business or affairs are being carried on, the employe's 
presence thereon being required by the nature of his employment," 

The defendant employed the claimant to exploit the merits of its 
goods, and procured a space for this purpose in the store of Snellen- 
burg & Co., in the city of Philadelphia. It seems to be certain there- 
fore that in this case the employer's business was being carried on 
in the premises of Snellenburg & Co., and that the claimant's presence 
thereon was necessary for the furtherance of the employer's business. 
And it is uncontradicted that the claimant was injured upon the said 
premises because of its condition. 

We conclude that the claimant is entitled to compensation and 
therefore we mdke the following 

AWARD. 

It is hereby ordered that the defendant, the Northam-Warren Co. 
pay to the claimant, Jeanette Collins, $7.50 per week from August 
26, 1917 as long as her present disability remains unchanged, not to 
exceed however, a period of 500 weeks. 

It is also ordered that the defendant pay to the claimant $25 to 
cover the cost of her medical services. 
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Fernandez v. Baldwin Locomotive Works. 
{4 Dept. Reports 1987). 

Loss of uae of hani— Injury amouniinp to. 

The daimsnt lost the index finger, together with the second finger of the riglit 
tiand, and in addition suffered some slight injur; to tlte fourth finger. He will be 
able to manipulate the hand even in hiB old occupation with great benefit to hia 
uniplofer and advantage to himself. 

Held, this does not constitute the loss of the use of the band. 

Claimant represented by Isaac Hassler, Philadelphia 
Defendant represented by 0. A. Bourgeors, Philadelphia. 

OPINION BY MACKEY, Chairman— August 26, 1918. 

Sometime ago two petitions wei'e presented to the Board, one by 
the claimant for the review of his agreement, alleging mistake as 
to its terms in that he had suffered permanent loss of the use of his 
hand, rather than a partial disability as provided for in the s^id 
agreement. At the same time petition was presented by the defendant 
aslfing for termination of the original agreement on the ground that 
the claimant had been sufficiently cured so as to be able to return 
to his work. * 

These two petitions were heard by the Board on the 12th of July 
last. We then continued the claimant's petition for review in order 
that an investigation could be made as to his earning ability and to 
give an opportunity to the defendant to provide him with work if it 
should develop that be was able to undertake it. At the same time 
we dismissed the defendant's petition to terminate the agreement. 
Subsequently, the defendant filed a new petition to terminate on the 
ground that it had given the claimant employment, which he had 
accepted, and that his wages were equal to if not in excess of his 
earnings before his injury. This latter petition is now under con- 
sideration, as well as the petition to review. 

We find as a fact that the claimant has not suffered the permanent 
loss of the use of his hand. The claimant has lost the index finger, 
together with the second finger, of the right hand, and in addition 
has suffered some slight injury to the fourth finger. This does not 
constitute the loss of the use of tbe hand, as the testimony before us 
is clear that he will be able to manipulate that hand even in his 
old occupation, with great benefit to his employer and advantage to 
himself. Therefore the petition to review is dismissed and the agree- 
ment is affirmed in respect to its provisions as of the time when it 
was executed. 



b,Coot^lc 



239 

luasmuch as the uucontradicted evidence ia that at the present 
time the defendant, the Baldwin Ijocomotive Works, has furnished 
the claimant with a position where he is making more money than 
he did before his injury, the said compensation agreement is now 
terminated because of the changed status of the claimant. This 
termination, however, is accompanied with a declaration of nominal 
liability on the part of the defendant toward the claimant, so that 
if at any time during the three hundred weeks following the four- 
teenth day the change in the status of the claimant that he is unable 
to earn as much money as he did befoi-e the accident, because of 
the injury, then he will be able to file a petition asking for a modi- 
fication of this order. In other words, his injury has been proved 
to be such that the defendant cannot escape liability for partial dis- 
ability during three hundred weeks from the fourteenth day after 
the accident if the injury was the cause of partial disability to the 
claimant, as reflected by his ability to earn wages. 

The claimant frankly admitted that his desire to have his com- 
pensation agreement changed to provide for the permanent loss of 
the use of his hand was for the purpose of using that award as a 
basis for commutation. His real object tlierefore was to secure 
compensation in present value. He stated that his purpose was to 
open a small cigar store. 

This is a typical case against which we are on constant guard. 
Although somewhat maimed this man can always be useful in 
industry. We desire to discourage the thought in a workman that 
because he has been so unfortunate as to lose the partial use of 
a hand that he is justified thereby in forsaking a producing estab- 
lishment and undertaking a non-essential business of his own. This 
claimant can always find some employment in an industrial estab- 
lishment. We need more workmen and less cigar stores. There- 
fore we consider the spirit of his application most unfortunate. 

He lias expressed the fear that the defendant, after being suc- 
cessful in having the compensation agreement terminated, will 
then find some excuse for dispensing with his serrices. We will 
not attribute any such motives to his employer. Our experience 
with the defendant, as well as with all great employers of Penn- 
sylvania, is to the contrary. The present defendant is a self 
insurer. The Board has extended this privilege to it upon its appli- 
cation, showing its financial ability to carry its own insurance, as 
well as its written assurance that there would bo practiced by it 
no discrimination against men because of the physical condition 
of their bodies. Therefore we feel that there need be no apprehen- 
sion as to the future by this claimant nor others in similar situa- 
tions in our State, while the matter of self insurance is in the hands 
of the Workmen's Compensation Board. 
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*Malone V. Greenfield Township. 
(i Dept. Reports, 2031). 

Accident in course of emplot/iient — Evidence — Punctured intestine — A^ot caused by 

An emplo;e was injured and tbe evidence shows that he worked the following 
day. He was severely kicked in a Bght after that date, causing him great pain and 
agony. He then underwent an operation and death resulted from a punctured in- 
testine. Held, that his death was not the result diiectly or indirectly of any injury 
received by him in the course of his employment. 

Appellant represented by John C. Sheriff, Pittsburgh. 
Appellee represented by Dively & Hemphill, Altoona. 

OPINION BY COMMISSIONER LEECH— September 4, 1918. 
Hearing de novo, at Altoona. 

The petition in this ease sets forth that James -B. Malone, the 
husband of the claimant, died April 30, 1917, as the cesult of an 
accident occurring in the course of his employment with the defend- 
ant at about 10 o'clock, A. M., April 27, 1917, whilst engaged in 
road malting for the defendant; that the road machine on which 
he was employed struck something and the deceased was thrown 
oflf and injured internally ; that he was taken to the hospital, where 
an operation was performed, and his death occurred shortly there- 
after, it being due to the puncture of the intestines. 

We have read the testimony in this case several times with a 
view of reconciling, if possible, some contradictions therein. This 
we find to be impossible, and therefore it becomes our duty to weigh 
the testimony carefully and decide upon that which we regard as 
more nearly reflecting the truth. We have endeavored to examine 
the proofs in this case, and to exclude from our consideration that 
which is not evidence within the meaning of the law, and have 
attempted to put aside all the irrelevant and incompetent testimony, 
so that our conclusions may rest upon such relevant and competent 
evidence of sound probative character as may be left, be this either 
circumstantial or direct, as suggested by Justice Moschzisker, in the 
case of McCauley v. Imperial Woolen Co. 

It is contended on the part of the claimant that when the road 
grader on which the deceased, her husband, was employed, struck 
the log on Friday afternoon, he was thrown against the lever or 
wheel in front of him with such force as to cause the puncture of 
the intestines which resulted in his death after an operation on 
Monday afternoon following. If this be true and such finding be 

•See page 407. Cases Appealed to Courts. 
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warranted By the evidence, the claimant Is entitled to an award ; 
if not, then her claim must fall. ^ 

Aa suggested, all of the testimony in this case cannot he true. 
Some of the witnesses were mistaken or confused. Eliminating 
that which does not impress ua as being warranted, we find the fol- 
lowing facts, established by relevant, competent and material tfisti- 
mony. 

That a contract of employment existed between James B, Halone, 
decedent, and Greenfield Township, defendant, on April 27, 1917; 
that the average weekly wages of the employe were $20.62; and that 
both parties had accepted the terms of the Workmen's Compensa- 
tion Act of 1915; that the Fidelity & Casualty Co. of New York, 
insurance carrier for the defendant, upon petition, was permitted 
to intervene as a party defendant ; that the said Jamos B, Malone 
died April 30, 1917, leaving dependent upon him his widow, Martha 
J. Malone, the claimant, and no dependent children under the age 
of sixteen years ; that the expenses of the last sickness and burial 
were in excess of flOO, and that no part of this has been paid by 
the defendant; that the said James B. Malone was employed by the 
Supervisors of Greenfield Township, Blair County, Pa., on a road 
grader used by the defendant in making and repairing roads, and 
whilst so employed on April 27, 1917, about five o'clock P. M., the 
grader which he was operating struck a log, which partially stalled 
the engine. The log was removed and Malone and the other work- 
men continued at their work without interruption until the close 
of the day; that although the road master of Greenfield Township 
was on the grader with the deceased when the log was struck, and 
the man in charge of the traction engine only a few feet distant 
at the time, neither saw any accident or anything unusual happen 
to Malone; neither did he by word or act indicate to them that he 
had received any injury, in any way; that he walked home from 
his work on Friday evening as usual, and returned to his work on 
Saturday morning, bringing bis dinner bucket with him, which be 
tied upon the engine with that of Helsel, the engine man; that 
before they began their work for the day, he and Helsel discussed 
their ills, Helsel remarking that he was suffering somewhat from 
rheumatism, and Malone replied that he had a pain in his left 
shoulder^ pointing to it, and said he did not know whether it was 
rheumatism or whether it was that log. He continued at his work 
as usual during Saturday forenoon until 12:30, when Helsel untied 
the dinner buckets and handed Malone's to him. They sat. down 
together and ate their lunch, Helsel remarking to Malone that he, 
Malone, had eaten plenty, and Malone replied that he had plenty. 
Before the road master left the work, Malone had promised to be 
back at his work on Monday morning. After eating his dinner, 
16 I 
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he walked a distance of two miles or more to attend a meeting of 
the Supervisors, and drew his pay. 

Sometime in the afternoo#of Saturday, April 28, 1917, he rode 
to HoUidaysburg on an auto bus, where he evidently indulged in 
intoxicating liquors, and left there on an auto bus at about 7:45 
for Fi-eedom. On the way, being somewhat under the influence of 
liquor, he was singing, and got Into an altercation wih a fellow 
passenger by name of James Blanklcy, and when the bus arrived ' 
at East Freedom, a short distance from Claysburg, taking hold of 
Blaukley by the shoulder, he invited him outside of the bus to 
settle the quarrel in a physical encounter, A fight ensued, in which 
several blows were struck, and the men clinched and rolled on the 
ground. There is evidence that Blankely kicked Malone in the 
struggle; both being somewhat under the influence of liquor, it is 
fair to presume that neither would be particular as to the methods 
used to overcome his antagonist. The fight lasted but a few minutes, 
when the men were separated by the constable of East Freedom. 
Malone, being ruptured, wore a truss which had become displaced 
during the fight, and he went to a nearby stable to put back the 
rupture and readjust the truss. About an hour later, his wife, 
who was searching for him, in company with the constable, found 
Malone in the stable suffering violent abdominal pains of a spas- 
modic character. A physiciaji was called, and neither the deceased 
nor his wife, said anything to him as to any accident having hap- 
pened or injury having been received whilst at work on the road 
machine on Friday. He was still somewhat under the influence 
of liquor and there were fresh marks about his face and head as the 
result of the fight in which he had engaged. At his request, be was 
removed to an outside toilet, where he remained in great pain for 
sometime, without any movement of the bowels. About the hour of 
midnight, he was removed to his home in a buggy. On Sunday, a 
second physician was called, who found him in about the same 
condition. Neither the deceased nor the claimant gave the second 
physician any history or account of any accident or injury received 
whilst engaged on the road grader on Friday. The fight which 
occurred on Saturday night was the only history given to these 
two physicians. 

On Monday afternoon, it being evident that his condition was 
critical, he was removed to the Nason Hospital at Soaring Spring, 
where he was found to be suffering from a terrible obstruction of 
the bowels. An operation was performed by Dr. Nason, assisted 
by other sui^eons, who found the patient suffering from circum- 
scribed peritonitis, perforation of the bowel, with an opening large 
enough to admit the tip of a man's little finger, ecchymosis (con- 
gestion) of the mesentery (apron) of the bowel, which was found 
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to be in a gangrenous condition. The contents of the bowel were 
pouring out thi-ough the hole in tlie intestines into the pelvis. The 
patient died shortly afterwards. A post mortem was held, which 
showed that there was no evidence of strangulated hernia, and no 
evidence of a tubercular condition. 

The deceased denied to Dr. Nason that he had been in any alter- 
cation, and claimed that he was injured by lifting on the heavy 
road machine. 

It is clear that the death of James B. Malone was due to a per- 
foration of the intestines. If the theory of the claimant be cor- 
rect, then the deceased must have suffered such an injury when 
the road grader struck the log on Friday afternoon as to have 
caused the perforation of the bowel ; and absence of great pain 
from the time of the accident on Friday afternoon, until shortly 
after the fight occurred on Saturday evening, is explained by claim- 
ing that the deceased was suffering under a condition known as 
shock, produced upon the nervous system by a severe injury. In 
all abdominal injuries, there must be shock of varying degrees. 
It may be very slight and be manifested only by a slight nausea 
and some 'abdominal pain or dizziness; or it may be of extreme 
degree and profound in its effect upon the system, and would then 
be evidenced by unconsciousness or coma or irritation of the nervous 
system, convulsive seizures, restlessness, cold, clammy skin, rapid 
and irregular pulse, and general lowering of the vital functions 
leading to a general collapse. If the shock is slight in degree, the 
pain is likely to be more pronounced than when the shock is severe, 
for the reason that in a shock condition, the vital functions are 
more or less suspended and sensation is impaired or lost, so that 
the injured man may have received extensive injury to the tissues 
and not be conscious of it through the expression of pain, because 
of the presence of shock, but as reaction seta in, unless there is 
a fatal isisue, the pain becomes manifest. The onset of pain may 
b(* delayed for a few hours, and this is more likely to occur when 
the shock is pronounced then when it is slight. 

We can find nothing in this testimony that would warrant us in 
concluding that Malone suffered any shock as a result of the road 
grader striking the log on Friday afternoon. No symptoms of shock 
were present or manifested and his conduct from Friday evening 
until Saturday evening, up to the time he engaged in the fight, con- 
tradicts this theory. If the deceased suffered from the effect of 
shock, it was a slight shock, due to an injury received in the fight, 
and the severe pain manifested itself shortly thereafter. If he had 
received an injury on Friday afternoon sufBcient to have produced 
a condition of shock, he would have at that time been rendered 
unable to continue his work. He would have vomited, or suffered 
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from nausea, or made some sadden outer; to his fellow vorkmen. 
On the other hand, he did not show the slightest evidence of shock, 
nop did he utter any expression of pain, nor did he show or make 
any expression of pain to his fellow workmen. 

Under all the circumstances of this case, giving due weight to 
all relevant, competent and material testimony in support of the 
claimant's contention, we cannot, by any process of reasoning, bring 
our minds to the conclusion that James B. Malone suffered any 
such injury whilst at work for the defendant on the road grader on 
Friday afternoon, April 27, 1917, as brought about, or in any 
manner, directly or indirectly, caused or contributed to liis death. 

All of the facts and circumstances connected with the unfor- 
tunate death of the deceased point to the conclusion that the injury 
which caused his death was not suffered by him on Friday after- 
noon whilst engaged in the course of his employment, on the grader, 
but in all probability was received by him during the fight on Sat- 
urday evening at East Freedom, 

We are compelled to find as a fact that the death of James B. 
Malone was not the result, directly or indirectly, of any injury 
received by him in the course of his employment on Friday after- 
noon, April 27, 1917, and hold that the claimant is not entitled to 
an award of compensation, and therefore the claim is disallowed 
and the petition t 



Venesky 1?. Cascade Coal & Coke Co. 

(4Dept. Reports, 2037). 

DependenU. 

When tbe contributions of a deceased son are depended upon by the parents to 
aid in supportinK the family tbe claltnanta are entitled to compensation. 

Appellant represented by D. H. McConnell, Pittsburgh. 
Appellee represented by C. J. Margiotti, Punxsutawney. 

OPINION BY COMMISSIONER LEECH— September 4, 1918. 
Hearing de novo at Pittsburgh. 

FINDINGS OF FACT. 
1, That John Venesky died April 3, 1917 as the result of an 
accident occurring on the same day in the course of his employ- 
ment with the defendant company, his daily wage being |2.94 and 
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his weekly wage fl6.17, and the expenses of his last sickness and 
burial exceeding }100, on account of which the defendant's insur- 
ance carrier paid the sum of |100 ; both the deceased employe and 
the defendant employer had accepted the terms of the Workmen's 
Compensation Act of 1915. 

2. That the deceased at the time of his death was 27 years of 
age, single, and without issue, and left to survive him his mother 
and a step-father, the claimants, and some brothers and sisters. 
For several years prior to his death, he had been working and resid 
ing at Sykesville, a village ten miles distant from the home of his 
mother. ' 

3. That the family of the mother consisted of herself, her hus- 
band, step-father of the deceased, both 51 years of age, and five 
children at home, two of whom are girls working out, receiving as 
wages |3 per week. Edna, 14 years of age, Stanley, 13 years of age, 
and Josephine, 10 years of age, are living with their parents. The 
family lived in a small house containing three rooms, the title to 
which passed from the parents to another son for the sum of'|200, 
about the time of the death of the deceased son. Th^ are not 
required to pay any rent. Another son, William Venesky, boarded 
at home and paid $22 a month board. The husband's earnings, as 
shown by the certificate of the employer, amounted to fl02.72 per 
month. The store bills and accounts ofiEered in evidence show that 
the family expenses amounted to fl38.77 per month. It required 
more than the earnings of the husband and step-father to keep up 
the household expenses. The deceased contributed approximately 
$8 per month to his mother, which was placed in a common fund 
out of which the family was maintained. The contributions from 
the deceased were depended upon by the parents to aid in support- 
ing the family and paying the necessary household expenses. 

CONCLUSIONS OP LAW. 
Under the foregoing Findings of Pact. 

1. That both the decedent, John Venesky, and the defendant, 
Cascade Coal & Coke Co., were bound by the provisions of Article 
III of the Workmen's Compensation Act of 1915. 

2. That the accident resulting in the death of John Venesky 
happened in the course of his employment, as contemplated in Sec- 
tion 301 of Article III of the Workmen's Compensation Act. 

3. That the claimants, Josephine and Frank Venesky, mother 
and step-father of the deceased, were dependent upon the earnings 
of their son, John Venesky, at the time of his death, to the extent 
contemplated in Section 307-(7), of Article III of the Workmen's 
Compensation Act of 1915, and are entitled to compensation of the 
rate of 20fc of the average weekly wages for a period of 300 weeks- 
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AWABD. 

Under the foregoing findings of fact and conclusions of law, com- 
pensation is awarded to Josephine Veneaky and Frank Venesky, 
claimants, and against the Cascade Coal & Coke Co., defendant, at 
the rate of 20% of the average weekly wages of the deceased, to-wit : 
fl6,17, or f3.23 weekly, payable every two weeks, for a period of 
SOOveeka. 



Miller v. Duke. 

(4Dept. Reports, 20i0). 

Final reoeipt — Termination of agreement — Disapproval of — Practice and pr«oed»r*. 

Wbere qneatioiiable metbiMls were used in obtaiDiDg a final receipt it will be Bet 
aside and the agreement reinstated. The provisloDS d( the act must be compiled 
with to terminate agreements. 

Claimant not represented. 

Defendant represented by John H. Bridenbaugh, Beading. 

OPINION BY COMMISSIONER LEECH— September 4, 1918. 

The record in this case shows that Compensation Agreement No. 
105397 between the claimant and the defendant was executed March 
7, 1917, providing for the payment of compensation at the rate of 
f5 a week while disability continued unchanged ; that the claimant 
executed the following final receipt for compensation on Compen- 
sation Agreement No. 106397: — 

"Received September 12, 1917, Chambersburg, Pa., 
of Elmer Duke, the sum of $10, being the full amount 
of compensation payable for the period from August 
29, 1917 to September 12, 1917, at the rate of |5 per 
week being the final payment due under the above 
Agreement, the disability of the said Logan Miller hav- 
ing terminated on the said September 12, 1917, as fol- 
lows, by recovery. 

Amount of this payment, |10 

Amount of previous payments, 130 

Total payments, f 140 

LOGAN MILLER, 
Claimant." 
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It appears from the uncontradicted testimony in this case that 
the claimant received a letter from the insurance carrier of the 
defendant, dated Ocetober 25, which reads as follows: — 

"I wish you would call at the office and see me at 
once. I have a draft for you if you will call for same. 
If you will not call, I intend to send same back to the 
home office. Yours very truly, Charles D. Forrester." 

In response to this letter, on the same day that it was received, 
the claimant hired a taxi, and hobbling into the office of the insur- 
ance carrier on crutches, which he was still compelled to use by 
reason of the accident, was informed by the agent, as follows: — 

"It's up to you if you want to receive it, and if not 
I'll send it back to the home office and put your case op 
against the Compensation Board." 

The claimant states that he did not know what to do, he needed 
the money badly as his brother with whom he was staying was tell- 
ing me all the time about staying with him." Under these cir- 
cumstances, the claimant signed the final receipt above quoted. 

Under such circumstances as detailed by the testimony in this 
case, the Board cannot approve the methods used in attempting to 
terminate this agreement. The Act provides a proper method for 
terminating agreements and, particularly nnder the facts in this 
case, the provisions of the Act should have been carefully complied 
with. 

The final receipt signed in this case is set aside, the agreement 
reinstated and tlie defendant directed to make payments of com- 
pensation according to the terms of said agreement until such time 
.18 it is properly terminated. 



*Lydon v. Delaware, Lackawanna & Western R. R. Co. 
{4Dept. Reports, 2137). 

Course of employment — Apoplexy — Cause of ieath — Burden of proof. 

Where a mioer died from a stroke of apoplexf, the burden of proof that his death 
iras due to an accident in the course of his employment, is upon the claimaDt, 

Appellant represented by J. Hayden Oliver, Scranton. 
Appellee represented by James J. Powell, Scranton. 
*3ee page 407. Coses Appealed to ConrtH. 
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OPINION BY COMMISSIONER LEECH— September 14, 1918. 
Hearing dc novo at Scranton, 

Shortly after noon on October 22, 1917, Michael Lydon, employe 
of the above named defendant company, whilst engaged in the usual 
course of bie employment as a miner, suffered a stroke of apoplexy, 
from the effects of which he died October 30, 1917. 

The only question before us is whether or not the stroke of 
apoplexy was due to an accident, to be more explicit, whether the 
deceased, whilst loading coal on a ear in the mines, tripped over a 
lump of coal and fell, striking his head on some object, thus bring- 
ing on the stroke of apoplexy, or whether the deceased first suffered 
the stroke of apoplexy and fell as a result thereof. Did the fall 
cause the stroke of apoplexy or the stroke of apoplexy cause the 
fall? If the former be tme, the claimant is entitled to compensa- 
tion ; if the latter, then fier claim must be disallowed. 

Michael Lydon, the deceased, was about fifty years of age and 
had been to all appearances in his usual good health up until the 
moment he was stricken, with apoplexy. There is very little testi- 
mony as to the material facts in this case. The deceased began his 
work as usual in the morning about 7 o'clock, and continued work- 
ing until he was stricken shortly after twelve. During tbis time, 
some of his fellow workmen met and talked with bim, and to all who 
saw him, he appeared to be in his usual good health. Shortly after 
12 o'clock noon, he and bis laborer were both engaged in loading 
two cars which had been placed in their room for that purpose, 
each loading a separate car. The laborer was about eight feet dis- 
tant from the deceased and the only light in the room at that time 
came from the two miners' lamps used by them. The laborer states 
that whilst the deceased was in the act of pushing his shovel into 
the coal, he tripped over a lump of coal and fell and the only intelli- 
gible words uttered by him afterwards were "What's the matter?" 
When taken to the light, it was discovered that the deceased had a 
cut across the bridge of his nose, evidently the result of striking 
some object in his fall. When examined, it was found that he had 
a bounding pulse, indicating high blood pressure. He was taken 
to his home, from there to the hospital, and later back to his home, 
where he died October 30, 1917, without regaining consciousness or 
being able to make any intelligible statement. 

It is not contended on the part of the claimant that the deceased 
had been engaged in any unusual work, requiring extraordinary 
physical effort at the time that he was stricken, in fact it seems 
to be admitted that he was doing his usual work in the customary 
manner at the time he fell. No post mortem examination was held 
and no proof furnished as to the actual previous physical condition 
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of the Oeceased. The work of the deceased at the moment when 
he was stricken was shoveling coal on the car. There is no evidence 
at all of any extraordinary or nnusal physical efiEort or strain which 
might increase the blood pressure eo as to cause a rupture of the 
arteries, already weakened by a sclerotic condition, thus accelerat- 
ing, or hastening the stroke of apoplexy, except the theory that 
tripping over the lump of coal and falling, striking his nose in the 
fall, brought on the stroke of apoplexy. 

We have carefully considered the testimony in this case from 
every angle and cannot bring our minds to the conclusion that the 
fall and accompanying blow on the nose pl-oduced the stroke of 
apoplexy, thus bringing about the death of Michael Lydon. The 
burden of proof is on the claimant to establish that the death of 
her husband was due to an accident occurring in the course of his 
employment, Speaking generally, the evidence in this case as to 
the cause of death is equally consistent with an accident and with 
no accident, and in such a situation, the Board is not permitted 
to guess. 

Taking into consideration all the proved facts and circumstances 
in connection with this unfortunate death, and giving due weight 
to the medical testimony in relation thereto, we are compelled to 
conclude that the stroke of apoplexy was not due to the fall, nor 
the effects thereof, but preceded and caused the fall, and that, there- 
fore, the death of Michael Lydon was not due, directly or indirectly, 
to fin accident occurring in the course of his employment, and there- 
fore the claim is disallowed and the petition dismissed: 



Maffei v. Allegheny River Mining Co. 

(iDept. Reports, 2126). 
Final receipt — Disapproval of — Praetiee and proeedure. 

Where a final receipt was signed by a daiaant who could neither read nor speak 
the English language and which was not properly explained to him it will be set 
aside and the agreement reinstated. 

The method lor terminating agreements shonld be strictly followed in all oasea 
where claimant has not folly recovered and U not able to resume bis former employ- 
ment or has not been offered suitable work. 



Claimant not represented. 
Defendant not represented. 
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OPINION BY COMMISSIONER LEECH— Septemoer 14, 1918. 

Compensatiou Agreement No. 4S0089 was entered into between 
the claimant and the defendant February 18, 1918, and, among 
other things, it was agreed that the accident on which the 
claim is founded occurred June 29, 1917, and that "disability began 
October 3, 1917, to October 15, 1917, inehisive, anad since Decem- 
ber 1, 1917," and the weekly compensation was fixed at flO. 

This compensation was paid by the defendant company until 
April 11, 1918, on which date the claimant signed a final receipt 
for pompeneation, which receipt set forth that it was "the final pay- 
ment due under tbe above agreement, tlie disability of the said 
Peter Maffei having terminated on the said March 31, 1918, as 
follows: by ability to resume work at his former earnings April 
1, 1918." 

From the testimony taken, the Boai-d is clearly of the opinion 
that the claimant has just cause for complaint. He could neither 
read nor speak the English language, and should not have been asked 
to sign such a paper without its having been thoroughly and prop- 
erly interpreted and explained to him. Tliis was not done. The 
representatives of the company who secured the signature of the 
claimant to this final receipt, refused to state whether he had 
explained to the claimant that the payments would stop, but said 
he had asked him to sign (or tlie compensation, and said, "This 
finishes it," meaning thereby, as he stated, that it finished his com- 
pensation. The claimant answered, "Ail right, Mr. Hirst," and 
signed the papers. He says he did not tell the claimant this was 
the final receipt and that compensation payments were terminated 
with this payment. AH he said was, "That finishes it. I didn't 
say any more." 

Under these circumstances, the claimant is not concluded by the 
execution of this final receipt. It is therefore set aside and the 
compensation agreement reinstated, and the defendant company 
directed to make payments to the claimant according to the terms 
and conditions thereof, until the same is properly terminated. 

The Board cannot approve this method of terminating compen- 
sation agreements, particularly in such a case as the present one, 
and therefore again suggests that the method for terminating agree- 
ments provided for in the Workmen's Compensation Act should be 
strictly followed in all cases where the claimant has not fully recov- 
ered and is not able to resume his former employment or has not 
been offered .luitablc work which he cnn be expected to perform. 
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*Hodgk:ins v. Aetna Chemical Co. 

(4 Dept. Reports, 2150). 

Accident — Typhoid fever^Aggravated by sulphur fumes. 

An employe died of hypostatic pneamonia following typhoid fever, aggravBted by 
(^posare to famea. Held compensable. 

OPINION BY COMMISSIONER SCOTT— September 18, 1918. 

Hearing de tiovo held before the Board at the offices of the Work- 
men's Comt>ensatioii Board, Pittsburgh. 

APPEARANCES. 
Claimant's counsel, H. J, Neabit, Pittsburgh. 
Defendant's counsel, Karl W. Warmcaatle, Pittsburgh. 

This case came before the Board on appeal from the award of 
the Beferee upon the ground that the findings of fact were not war- 
ranted by the testimony. After argument by counsel a hearing 
'de novo was granted forthwith, and by agreement of the parties 
the testimony taken by the Referee accompanying the record of the 
appeal was adopted as if taken by the Board and Is now considered 
by the Board in its disposition of the case. 

The defendant company was engaged in the manufacture ot muni- 
tions and chemicals at its plant in Allegheny County, the claimant 
had worked for some months in the sulphonatiou building of the 
defendant. On July 29, 1917 he went to the plant in apparent good 
health and spirits and with his fellow-workman, Matthew Brown, 
began to work at the Alters when a charge blew and the room 
filled with fumes. The workmen were driven downstairs and out 
to the open air to prevent choking and strangulation. Three or four 
times during their work th?t day they were compelled to leave 
the room on account of the fumes. The claimant was much affected 
by these fumes and according to the testimony of Matthew Brown 
the fumes were more severe on that day than ever before. The 
claimant went home sick. Dr. McGrew was called and treated him 
for two days when Pr. Cheeseman, of Pittsburgh, was called on 
the case and on the 4th of August sent him to Passavant Hospital, 
Pittsburgh, where he difed August 14, 1917. Tlphoid fever devel- 
oped and terminated in hypostatic pneumonia, the cause of death. 

It is contended by the defendant that this was the ordinary case 
of typhoid fever progressing finally into pneumonia and that his 
exposure to fumes of sulphur dioxide on July 29, which it alleges, 
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tUeugh irritatiug to the membranes of the nose, turoat and lungs, 
ig not poieoBous in character and could in no vay affect the claim- 
ant BO as to aggravate and accelerate to a final issue the disease of 
typhoid fever which the patient bad. Dr. Cheeseman's testimony 
is to the effect that at the time of his examination the claimant's 
deceased husband's clinical symptoms did not indicate a diagnosis 
of typhoid fever; he had violent pain in the head, lips covered with 
a brown crust, blood around his teeth, tongue furred, diaiThoea and 
cramp, urine scanty and highly colored. He later, however, sus- 
pected tj'phoid fever and had a Widal test made at the hospital, to 
be assured whether it was a condition due to exposure to the fumes 
or typhoid fever. Dr. Eiseman, pathologist at the hospital, made 
this test and reported it strongly positive, also that the test indi- 
cated the beginning of typhoid fever was from three or five days 
before July 29. Br. Eiello, one of tbe physicians at the hospital 
who had charge of the claimant part of the time, testifies to the 
effect that inhaling sulphur dioxide in a lar^ quantity might not 
develop into pneumonia, hut it would undermine the constitution 
so as to render infection possible and would make the patient unable 
to stand pneumonia or typhoid fever as the case might be. 

T>r. Morgan, in whose hands Dr. Cheeseman left the case, on 
account of absence from the city from August 11 to August 14 when 
tbe claimant died, testified to the effect that the patient was pro- 
foundly toxic; that he was in such a condition of poisoning as to 
be out of his mind ; that the fumes of sulphur dioxide are irritating 
but not poisonous, but that there is a possibility of this gas, with 
the addition of water, becoming trioxide, which is poisoning. There 
is no specific evidence that the latter gas developed. 

Prom the consideration of the facts developed in the case we 
make the following 

FINDINGS OF FACT. 

1. That both the claimant and defendant were under the terms 
of the Compensation Act of 1015. 

2. That Harry Hodgkins, tie claimant's deceased husband, was 
in the employ of the Aetna Chemical Co. from March 16, 1917 to 
July 29, 1917 and that he died August 14, 1917 in the Passavant 
Hospital, Pittsburgh. 

3. That the average weekly wage of the deceased employe was 
117.99 payable semi-monthly. 

4. There is evidence of severe and continued exposure to irri- 
tating and debilitating fumes on the part of the deceased employe 
on July 29, 1917, that he became sick the same day and his condi- 
tion grew worse and continued worse until the time of his death 
August 14, 1917. 
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5. The diagnosis of typhoid fever was positively affirmed by the 
Widal test and active typhoid germs may have heen present in his 
system from three to five days before his exposure on July 29 to 
gas fumes. 

6. There is medical evidence and it is a reasonable deduction 
from lay experience that a germ disease such as typhoid fever devel- 
ops rapidly and fatally where the vitality and resistance are low- 
ered on account of other debilitating causes or conditions and we 
have reached the conclusion that the claimant's deceased husband 
while in the course of his employment on July 29, 1917 was so 
exposed to injurious and debilitating fumes as to develop active or 
latent typhoid fever germs in his system and that the joint action 
of these two causes produced his death on August 14, 1917. 

7. The injury sustained by the inhalation of the sulphur fumes 
of whatever character while working for the defendant on July 29, 
1917 was an accident within the meaning of Section 301 of the Act. 

8. That Harry Hodgkins, the deceased employe, left to survive 
him his widow, Esther A, Hodgkins, who was residing with him at 
the time of his death, and an only child, a daughter named Ida M. 
Hodgkins, who was bom February 18, 1914 and who was three years, 
Ave months and sixteen days old at the time of the death of her 
father. 

9. That the expenses of the last sickness and burial amounted 
to $280 no part of which has been paid by the defendant company. 

CONCLUSIONS OF LAW. 
1. That the widow, Esther A. Hodgkins, and the daughter, Ida 
M. Hodgkins, being dependent on the deceased employe, who died 
of hypostatic pneumonia following typhoid fever, aggravated and 
accelerated by exposure to fumes inhaled in the course of his 
employment, are entitled to compensation. 

AWARD. 
To Esther A. Hodgkins there is awarded 45% of $17.99 or $8,995 
per week, beginning July 29, 1917 and continuing for a period of 
300 weeks, if the claimant remains the widow of the decedent, and 
at the expiration of the compensation due the widow, there is 
awarded to Ida M. Hodgkins or her guardifin 15% of $17.99 or 
12.6985 per week, beginning at the expiration of the 300 week period 
and extending until she attains the age of 16 years. There is also 
awarded to the dependents the sum of $100, on account of expenses 
of last ^ickness and burial. 
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♦Simurda v. Delaware, Lackawanna & Western R. R. Co. 

(4 Dept. Reports, 2140). 

Injun/ — Reftual to accept trtedioal treatment. 

A. miner who was injured refused reasonable medical and hospital serviccB of- 
fered ai^d urged upon bim by liis employer. He was not entitled to compensation. 

OPINION BY COMMISSIONER SCOTT— September 18, 1918. 

Hearing de novo held before the Workmen's Compensation Board 
at ScrautOD. 

APPEARANCES. 
Claimant represented by James F. Watkins, Scranton. 
defendant represented by J. Hayden Oliver, Scranton. 

By agreement of the parties the testimony which had been taken 
before the Referee in the hearing by him was adopted as if taken 
by the Board, and from a consideration of this evidence the Board 
makes the following 

FINDINGS OF FACT. 

1. Neither the claimant nor the defendant rejected the conclu- 
sively implied contract to be bound by the provisions of article 
three of the Compensation Act of 1915 by proper service of notice 
and flling the required copy of said notice. 

2. The average weekly wages of the claimant were $11.94 pay- 
able semi-monthly. 

3. The claimant was employed as a jniner's helper by the defend- 
ant company and on July 30, 1917 while so employed sustained an 
injury by accident to his left eye. The claimant hit the coal with 
his pick and a small piece flew off and struck his eye. He rubbed 
it with his handkerchief and continued to work without at that 
time calling bis injury to the attenton of any one. On the second 
day after, he had told his miner about his injury, the miner sent 
him on the fifth day after the injury to Dr. Edwards, the company 
physician, who gave him a wash to allay the inflammatory condition 
of conjunctivitis and told him he was in danger of losing his eye. 

i. At the time Dr. Edwards gave the claimant the wash for his 
eye he requested him to return the next morning and he would send 
him to Dr. Murray, the specialist employed by the defendant com- 
pany, to treat the eye injuries of its employes, it being too late in 
the evening to send him that day. 
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' 5. The claimatit did not return as requested, nor does it appear 
there was any reason why he could not return. After sis days 
diligent inquiry Dr. Edwards located him and found the claimant 
had been drinking whiskey and that the condition of the" eye had 
grown 80 bad that he was of opinion it would be necessary to 
remove it. He requested the claimant to go to the hospital for 
treatment, which the claimant refused to do. Dr. Edwards at once 
compelled him to go and took him in his automobile to the Moses 
Taylor Hospital. 

6. At the time thee laimant was sent to Dr. Kdwards the doctor 
did not observe any injury to the cornea of the claimant's eye, the 
injury to the eye-ball was slight and if the claimant had promptly 
submitted to proper medical attention, doubtless he would have 
recovered and been able to work within a very few days, and the 
final present condition of his eye would not have developed, 

7. The scar on the cornea is likely to be permanent and to a 
considerable extent impairs the vision of this eye, but the impair- 
ment does not amount to the loss of the sight of the eye. 

8. We find the claimant neglected and refused reasonable medi- 
cal and hospital services, which refusal caused his disability beyond 
a few days, the exact number of days of disability cannot be deter- 
mined from the evidence. 

9. The claimant's injury would have yielded to medical treat- 
ment and the present condition of the eye is not the natural result 
or consequence of the physical violence of the accident, but is due 
to wilful carelessness and neglect on the part of the claimant, and 
the defendant furnished such medical attention as was possible for 
it on account of the conduct of the claimant. 

CONCLUSION OP LAW. 
Since we have found that the claimant's injury and disability 
beyond a few days is not the natural result or consequence of the 
accidental violence sustained by him while working for the defend- 
ant, bnt was cansed by his refusal to avail himself of the reason, 
able medical and hospital services offered and urged upon him he 
is not entitled to compensation. Claim petition dismissed. 
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•Raeder v. Stewart Silk Mill Co. 

Final reoeipt—BeUing ottib of. 

A. final receipt signed under a mlBapprehension at a time the elaimuit had not 
fnlly recovered will be set aside in bo far as it ma; be effective to terminate the 



Statute of Umttationi. 
Tb« atatnte of limitations does not apply to agreements for compensatioii. 

^jtaimant represented by A. C. LaBarre, EastoD. 
Defendant represented bj H. A. Davis, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— September 18, 1918. 

The claimant presented his petition to review the final receipt 
for conapenaation due under Compensation Agreement No. 26119, 
inadvertently designated by the Bureau in the proceedings to review 
as Agreement No. 126749. This agreement sets forth that the claim- 
ant had his I^t ankle broken while employed by the defendant. 
The weekly compensation of |10 was paid for eight weeks, and on 
October 2, 1916 the claimant signed the final receipt in question in 
the sum of |80, which covered compensation due until September 
18, 1916 and also contained an admission that the claimant's dis- 
ability had terminated. ' 

The- petition alleges that the final receipt was procured by mis- 
take or fraud. The answer denies the allegations of the petition. 
The Board referred the case to Referee Seidel to take testimony and 
to return the same for its consideration. 

At the time the testimony was taken the defendant interposed 
an objection and contended that the statute of limitations barred 
any action on the petition. In support of the objection attention 
was called to Section 315. We are of opinion there is no merit in 
the contention ; here is a compensation agreement regularly entered 
into by the parties and duly approved by the Board within one 
year after the accident, and there is nothing in Section 315 as to 
interpret it, on account of the lapse of time since the filing of the 
final receipt to justify the taking away or defeating of the rights 
secured to the claimant under the original agreement if it can bo 
shown that the termination of the agreement by the act of the 
claimant in signing a final receipt was by reason of mistake in fact 
on his part, hence the controlling question before the'Board on this 
petition to be determined from the testimony is whether the final 
receipt was executed by the claimant under a mistake. There is no 
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erideoce in the testuBony that fraud was practiced on the claimant 
to induce him to mgn the receipt. It does, however, appear that 
wbwt the claimant returned to work he had Dot fully recovered from 
t^ effects «( the iajuty and that when he returned he did not go 
tock to bis old job as a carpenter, he was still lame and was oUiged 
to use 'Crutches. He was therefore given a poaition and for a time at 
least directed the work of the other employes under his direction 
tfMm his chair. He has since been treated for disability arising from 
ctbe accident, although from time to time he has been able to earn 
wages from different employers in different amounts. When the 
testimony was heard, his earning power measured by wages received 
by him, was the same or greater than at the time he was hurt. 

From all the testimony bearing on the question raised by the peti- 
tion, we conclude that at the time the claimant signed the final 
receipt be had not fully recovered from the disability effects of his 
injuries and that he acted under a misapprehension and mistake 
when he signed the receipt which in terms implies that his disability 
)had terminated, therefore the final receipt insofar as it may be ef- 
fective to terminate the compensation agreement, is disapproved and 
set aside, and the original agreement will be in force to cover any 
loss af wages on account of disability either total or partial caused 
by the accidental injuries sustained in the course of his employment 
until the defendant. 

The petition being under Section 423 the Board has no power to 
modify the terms of the compensation agreement to meet the condi- 
tions which may be indicated by the testimony; but it is suggested 
by the Board that for the time subsequent to the final receipt during 
which the claimant has been able to work and only earn wages which 
were less in amount than the wages he earned at the time he sustained 
bis injuries a supplemental agreement can be executed and filed to 
cover bis partial disability measured by loss of earnings as provided 
in Section 306-(b) ; and if there does not now or any time before the 
expiration of three hundred weeks from the fourteenth day from 
the accident exist partial disability under the terms of the Act, thg 
Mnplciyer may file his petition to terminate the agreement, 



White V. White. 

(4 Dept. Reports 2154). 

ProaimaU eamae of d«atk — 0»t on kMul— Bry«^>slM. 

Where ui employe died of erysipelaH whldi developed from a cat or abrasicHi od 

tile head, the injury iostained is Ba<^ violence to tbe pbyueal itnictare ot ttie t>Odf 

M to oonidtate an acddenti 
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Claimant represented by Frank H. Manaili, Philadelphia. 
Defendant represented by Wilbur P. Whittle, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— September 18, 1918. 
Hearing de novo. 

This case was heard by the Board at its offices in the North Ameri- 
can Building, Philadelphia. 

At the hearing dc novo it was suggested by the Board that all 
testimony taken by the Referee except that of the witness, Francis 
Noble, Jr. should be adopted by it and that his testimony be re- 
taken also with the right in the parties to add to the record of the 
testimony any new evidence desired by either party. This suggestion 
was 'agreed to, 

FINDINGS OF FACT. 

1. The contract of hiring between the claimant's deceased hus- 
band and the defendant, William White, was subject to the terms of 
article three of the compensation act of 1915, no notice having been 
filed, as required, by either party, 

2. The Maryland Casualty Co, is the approved insurance carrier 
of the defendant, having agreed by paper filed to, pay any compensa- 
tion dne by the defendant. 

3. The expense of the last sickness and burial of Andrew White, 
the deceased employe, was in excess of flOO, no part of which has 
been paid by the defendant or his insurance carrier, 

4. The deceased employe's average weekly wages were |18 per 
week, payable weekly. 

5. No medical service or attention was furnished to the de- 
ceased employe by the defendant, but the decedent received proper 
and reasonable medical treatment from his own private physician. 
Dr. Thomas Nock. 

6. On July 20, 1917, Andrew White was in the employ of the 
defendant, William White, who was a plumbing contractor with his 
place of business at 221fi Ridge Avenue, Philadelphia, and the sai«l 
Andrew White was doing a job of plumbing for his employer, the 
defendant, in the bath-room of Francis Noble, Jr., Philadelphia. The 
bath-room was less than five feet in width by about eight feet in 
length. The toilet was in the right hand comer of this room near the 
outside window. The washstand was close to the toilet on the same 
side of the bathroom, the bath tub was immediately across the room. 
The distance between the toilet and the washstand at the nearest 
point wan about six inches, the top of the washstand was supported 
by parallel metal brackets extending at right angles from the wall 
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into the room. The top was slightly lower than the bottom of the 
bowl of the washstand. The height of the washstand was about 29 
inches. The employe was working at the back of the base of the toilet 
on the side next the washstand putting in a lead bend. The location 
of the washstand, toilet and bath tub made it a difficult and cramped 
place to work. The claimant's deceased hiisband left off work near 
7 o'clock in the evening and arrived at home at about S o'clock or 
about the ti'iie he would ordinarily be expected to reach home from 
his working place at the Noble house. When he arrived home he was 
pale and looked sick and reported to members of his family that he 
had hit his head on the washstand in the bath-room where he had 
been working. He also had a mark or cut near his left temple and 
another mark or twft about his face. Dr. Xock saw him on the eve- 
ning of July 21, 1917 and observed an abrasion on his forehead or 
temple and also other dents alongside of this larger cut or abrasion. 
There was swelling and inflammation, with indications of erysipelas. 
The patient gave him a history of an injury sustained from striking 
his head against a washstand, he rapidly grew worse and died of 
erysipelas July 26, 1917. We find the cause of death was erysipelas. 
which disease developed from the cut or abrasion he received in the 
bath-room and that the injury or trauma so received was a proximate 
cause of death. 

7. Andrew White left to survive him his widow, Louisa H. White, 
and three daughters all over the age of 21 years at the time of his 
injury and death. Ijouisa H. White resided with him. 

CONCLUSIONS OP LAW. 
Both Andrew White and the defendant on July 20, 1917 were bound 
by the terms of Article III of the Workmen's Compensation Act of 
1915. The injury sustained by him while in the course of his em- 
ployment was such violence to the physical structure of his body as 
to constitute an accident within the meaning of article three and as 
death natnrally resulted therefrom and he left to survive him a widow 
but no children under 16 years of age, the widow alone is entitled to 
compensation. 

AWARD. 

To Ijouisa H. White is awarded 40% of $18 or :t;7.20 per week, 
payable weekly, beginning July 26, 1917 and continuing for a period 
of 300 weeks if she so long remains the widow of the decedent. 

To I^uisa H. White there is also awarded the sum of flOO on ac- 
count of the expenses of last sickness and burial. 
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*McGinnis v. Temple Coal Co. 

{i Dept. Reports 2145). 

Burden of proof — Ae<AAent — Deatli — JlyelitU cause of. 

An scddent followed by myelitis caaaed death. The burden of connectitiE tb« 
fceidcDt and death was Dpon the claimant. 

APPEAKANCES. 
Claimant represented by Roger J. Dever, Wilkes-Barre. 
I>e(eBdant represented by John R. Wilson, Scranton. 

OPINION BY COMMISSIONER SCOTT— September 18, 1918. 

Hearing de novo held before the Board at Scranton at the head- 
quarters of Referee George W. Beemer. 

DISCUSSION. 

At the time of the bearing de novo it was agreed by counsel for 
the parties tbat the testimony taken before the Referee be adopted 
as if taken before the Board on the hearing de novo, subject to the 
exceptions of record as to admissibility and competency of testimony 
contained in the record and to be considered together with further 
testimony taken at the hearing. 

May 16, 1917, Thomas McGinnis, an employe of the Temple Coal 
Co. at its Sterrick Creek colliery, was proceeding to his work inside 
of the mine. While walking up the slope Joseph Warholic, a fellow 
workman, heard him exclaim two times in succession "Uh ! Uh !," 
Warholic was a few rods ahead of him and when he reached the em- 
ploye be had fallen to the ground. It was apparent his head had 
struck a guard rail on the track where the track No. 4 lift left the 
main slope. As a result of the fall against the rail he sustained 
a cut or scalp wound on the forepart of his head. He was uncon- 
scious for a minute or two after his fellow-workman reached him, 
but called for help and water to drink and asked that those about 
him take a wire from his foot, he evidently referring to an electric 
wire, as he seemed to have the thought that the electric wire had 
some connection with his fall, but those about him say there was no 
wire touching him at the time. The cut was about an inch and a half 
in length and caused a considerable flow of blood. There was no evi- 
dence of injury to or fracture of the skull and the cut entirely healed 
in five or six days with absolutely no sign of infection. The claimant's 
deceased husband was taken to his home, both legs were paralyzed to 
a considerable extent and there was paralysis in the arm from the 
dbowB down ; there was also paralysis of the bowels and incontinence 
' i^mritHin. Omw AppMM to Oowtth 
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•f orint. Theae Bymptoms of paralysis were observed by tfae attend- 
ing physician as early as the second day after the injury. He di«d 
on June S, 1917 of myelitis, a virulent disease affecting the spinal 
canal or cord, named by ]>r. Gilpin, a witness and a specialist on 
diseases of this character, from the Jefferson Medical College, Phila- 
delphia, as similar to infantile palsy or paralysis. 

The mine had electric haulage. There was a bell wire installed in 
this mine and a few days before the accident workmen were putting 
in a feed wire. Tiie electric wires were suspended by fastenings 
from the roof of the slope on the left side about six inches from the 
roof fifteen inches to the right of the track. The feed wire was it 
sulated and according to the testimony of those who put it in plact 
bad not been connected up by a switch to the trolley wire, but was 
temporarily suspended between two distant posts, the workmen not 
having enough wire to carry it the proper distance. There was no 
current in this feed wire unless it was by induction from the bell 
wire. The wires in the mine were at some places as close as three 
inches. The contention of the claimant is that her husband, who was 
a man about six feet in height, in passing up the slope in the Clark 
seam, which at this point was in the neighborhood of six feet, came 
in contact in some way with an electric wire; that he received shock 
and was thrown violently against the guard rail of the mine track ; 
that as a result of the electric shock or the stroke on the rail menin- 
gitis or myelitis developed and caused his death. 

The only current used in the mine was direct current as appears 
on page 51 of the testimony, having a voltage of 260 to 275, but as 
this feed wire was unconnected, it was a "dead wire." The claimant 
has contended that the electric current passed from one wire to the 
other by induction and that it was possible and altogether probable 
that the decedent suffered an electric shock. The bell wire was a 
live wire, but it was operated by a battery and its voltage would be 
very light. It is well-known law of the action of electric currents 
that there can be no induction in parallel or adjoining lines where 
the live wire has direct current, as induction only results where 
there is an alternating current. The bell wire was also suspended 
by means of knobs about an inch and a half in size and the direct 
current passing through it would go to the ground if resisted by 
these knobs before it could cross the three inches to the other wire. 

It appears to us that the only possible electric current that is ac- 
counted for by the testimony was in the bell wire and that for the 
reason above stated the feed wire which was a dead wire could not 
be affected by induction and become a live or dangerous wire. The 
only other possible current which occurs to us aa likely to be present 
would be a return current along tbe rails from another part of the 
mine, as the evidence is that there was electric haulage in other parts 
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of the mine. There is no evidence, however, of any such return cur- 
rent. No one, although there were a number of persons after the ac- 
cident examined the various wires, experienced any current either in 
the feed wire or about the tracks. Moreover, if the decedent suffered 
from an electric shock sufficient to produce his fall, there would be 
evidence of burning. There is no evidence of any burning about his 
head nor was there any evidence that his shoes or feet were burned. 
We are obliged to conclude as a matter of fact that the decedent 
sustained no electric shock. 

The contention of the defendant is that immediately before he fell 
and as a cause for the fall, the decedent suffered from a sudden at- 
tack of myelitis and accounts for this attack by contending that some 
infection reached the spinal cord or its covering through the blood 
circulation or the lymphatics or that there was infection in some 
way communicated from some of the organs of his body to the cord 
or its covering; that myelitis being .a germ disease is caused by a 
number of different infections which it is possible to carry through 
the body. The examination of the spinal cord by Dr. McKeage in- 
dicated that there was infection. He could not connect it surely 
with the alleged electric shock or cut on the bead. The cut on the 
head had healed in a short time and the testimony of his attending 
physicians was to the effect that there was absolutely no infection. 
Nor was there discoverable any infection along the spinal cord. 

It was the opinion of Pr. Collins, a witness on behalf of the 
claimant, that the decedent got some kind of a jar from the wire 
and as a result he stumbled and fell forward on his head or face and 
that his head struck the rail, causing a temporary dislocation of the 
spinal cord which might spring back into place without actually in- 
juring the cord, hut producing hemorrhage which might be followed 
by myelitis. 

We have in this discussion already found that it was impossible 
under the facts and circumstances in the testimony to adopt the 
theory that he fell as a result of an electric shock. The possibility 
of a jar to the spinal cord of such a nature that it would spring back 
and produce a hemorrhage is not supported- by any definite testi- 
mony. There is no evidence of direct trauma to the spinal cord and 
it is not likely that the hemorrhage suggested by T>r. Collins would 
he in the lower part of the cord. A shock to produce such results, 
it seems to us. would have so affected the brain that there would have 
been more evidence of distnrbance in that part of the body, delirium 
and decided affection of the brain centers. The decedent never ex- 
hibited any evidence of lack of mental power or co-ordination. 

Tt has also been suggested that if traumatism did not puncture 
the cord or its covering, strain or stress applied to the spinal column 
in the region of the head producing a hemorrhage, the blood would 
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be sterile and the cord sterile ; under these circumstances the patient 
would naturally recover. The view that the jar to the head prcMjuced 
a hemorrhage which was the cause of the myelitis, under the cir- 
cumstances and facts developed in the testimony, is not convinciHgly 
supported. It would in no way explain the fall if we are correct in 
excluding electric shock as a cause of the fall, and there is no evidence 
that he stumbled over something. The contrary view that the spinal 
cord had been infected in some of the various ways heretofore sug- 
gested is to our mind better supported by the facts and circumstances 
in this case. The burden of accounting in a reasonable way for the 
fall and the subsequent alleged resulting death is upon the claimant. 
We think this burden has not been met and our final inference from 
all the primary facts and circumstances in the case, as we view 
them, is that the proximate cause of the death of the claimant's hus- 
band was not an accident, but was due to a sudden attack of myelitis. 
We therefore make the following 

FINDINGS OF FACT. 

1. Neither the deceased employe nor the defendant company had 
rejected the terms of Article Til of the Workmen's Compensation 
Act of 1915. 

2. On the day that Thomas McGinnis last worked for the defend- 
ant company as a mason he was earning an average weekly wage of 
111.76. 

3. He left to survive him at the time of his death his widow, 
Hannah McGinnis, and a son, both residing with him and who were 
dependent upon him. 

4. That no accident happened to Thomas McGinnis in the course 
of his employment which naturally resulted in his death thereafter. 

CONCLUSIONS OF TAW. 
In accordance with the foregoing findings of fact and since Thomas 
McGinnis, the deceased employe, did not suffer an accident in the 
course of his employment, the result of which caused his death, the 
claimant and her minor son are not entitled to compensation. Claim 
petition dismissed. 
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Provinzeno v. Allegheny River Mining Co. 

(4 Dept. Reports 2121). 

Computation of wagoi — Error — Ditapproval of agreement. 

Where error is made in the compntatioi) of wages as a basis to ascertaio the pay- 
ments due, an agreement will be disapproTed. 

Claimant represented by E. O. Golden, Kittanning. 
Defendant represented by E. E. Tait, Pittsburgh. 

OPINION BY COMMISSIONER SCOTT— September 18, 1918. 

The claimant asks the Board by his petition to review the compen- 
sation agreement in this case on the ground of mistake in the average 
weekly wage taken as a basis for his compensation payments and con- 
tends that the bonus which was paid the miners at the mine of the 
defendant where the claimant worked is to be considered wages and 
not treated as a gratuity. 

The Board has already passed on this question in Emma Anderson 
V. Aetna Explosives Co., 3 Dept. Reports, page 2707. The bonus here 
paid, as in that case, was general in its application not based on the 
quality or kind of work done. According to the testimony of Mr. 
Hirst, superintendent of the defendent company, it was paid, be- 
ginning first half of January, 1917, and ending second half of April 
of the same year, as wages were, every two weeks. The amount of 
the bonus was determined by counting 10% of the total earnings of 
each miner for the month and adding it thereto, this increment though 
considered by the operator's association as a gratuity was granted, 
as appears from the testimony, under stress of circumstances; the 
fact that it was to be paid was brought to the attention of the miners 
by a circular letter or agreement, showing that it was evidently given 
to allay agitation among the men for an increase of wages. In line 
with the case just cited, this increase or tionus of 10% should be 
treated as wages for the purpose of a basis for compensation pay- 
ments. An inspection of the agreement on file shows that in apply- 
ing the rule of the Board to ascertain the worlting days, the hatf 
liolidays for each week were not deducted as required by the rule. 

On account of the errors above pointed out in the basis used to 
ascertain the compensation payments due, the agreement is dis- 
approved. 

Though it may be difficult to arrive at the exact total earnings, in- 
cluding the bonus in the six months, yet the employer's books should 
show the amount earned. It is suggested that the parties can make a 
new agreement avoiding the errors of the former one covering the 
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period aince the fourteenth day after the accident allowing credit 
for payments made. 

The attention of the parties is called to an amendment to the 
Board's rules for ascertaining wages found on page 9 of Bulletin 
No. 3, which amendment adopted April 10, 1018, modifies the rule for 
determining average weekly wage, '-defining working days" by 
directing that "Sundays" and "legal holidays'' should not be deducted 
from the number of calendar days when employe worked on those 
days. 

If no agreement is reached within ten days by the parties a claim 
petition will be permitted to be liled and will be referred to a 
Keferee for disposition in the regular way pointed out by the Act. 



*Appleton V. Lehigh Valley R. R. Co. 

{4 Dept. Reports 2301). 
Interitate commerce — Engineer preparing engine. 



Where an engineer wbh killed while preparing bis engine to Gtart on trip to handle 
both inter-state and intra-otate cars, he waa engaged in inter-state commerce. 

Appellant represented by W. P. Gleeson, New York, 
Appellee represented by N. E. Turner, Easton. 

OPINION BY MACKEY, Chairman— October 10, 1918. 

We are bound by the Referee's findings of fact, unless we feel 
that they are not supported by the evidence, in which case it becomes 
our duty to grant a hearing de novo. McCauley v. Imperial Woolen 
Co., 4 Dept. Reports 1175 (Supreme Court of Pennsylvania not yet 
reported). 

A careful reading of the testimony in this case fails to convince 
us that findings of fact as presented to us in the record are unsup- 
ported by competent and reliable testimony, therefore, we adopt 
them and will proceed to consider whether or not from these findings 
the Referee has drawn erroneous conclusions of law. 

The material findings of fact which we must then consider are the 
following: 

(J) "That at the time of the accident, decedent was 
a member of a crew called for service and had just 
shortly before reported for duty and waa going over the 
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engine preparatory to leaving the South Easton shops, 
Easton, for the Florence yard at Bethlehem, Pa., but 
before he got started, decedent fell from the engine and 
was injured with result above described." ' 

(K) "That on day of the accident the duties of the 
crew of which the decedent was a member, were to assist 
in handling of cars of all kinds, both inter-state and in- 
tra-state, in the Florence yard, Bethlehem, Pa., and fol- 
lowing accident to decedent the balance of the crew were 
engaged in that work." 

We have reviewed the evidence particularly for the purpose of dis- 
covering just what the Referee meant by finding that the deceased 
was "going over" his engine. The testimony shows that the deceased 
was an engineer for the defendant and that just before he was found 
dead alongside of his engine he bad taken a torch and some oil and 
had gone to fix his lubricator. 

Therefore under this evidence we have an engineer preparing his 
engine to start on inter-state business, for a member of a switching 
new, moving inter-state and intrastate ears indiscriminately, is 
engaged in interstate commerce, Erie v. Winfield 244 U. S. 170. 
There can be no question about this either under the definite findings 
of fact of the Referee or from a study of the testimony from which 
he drew his facts. The defendant cannot be said therefore to have 
failed in its proof of these facts. This case must be distinguished 
from that line of cases which has heretofore come before the Board. 
Where the defense of inter-state commerce has been oflfered and the 
defendants have failed to meet the burden of proof in that respect, 
not convincing the Board that the deceased had been engaged in 
interstate commerce at the time of the accident that caused the 
death to the exclusion of all other forms of occupation. We can 
see no distinction between the case now under consideration and 
North Carolina Ey. Co. v. Zachary 232 U. S. 248. See also Erie v. 
Winfield (supra). In our opinion the reasoning in these eases must 
prevail as to the one at bar and it accordingly becomes our duty to 
le Referee's conclusions of law and disallow compensation. 
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♦Wood V. National Milling & Chemical Co. 

(i Dept. Reports 2299). 

Pre-e»isting disease — Caromoma — In/ury aggravting iiondition. 

An employe was aeddentally injared and n pre-eiisting disease was so s^ravated 
IS to cause his death. Held compensable.- 

•See page 410. Cases Appealed to Courts. 



Appellant represented by John J. Zeigler, Philadelphia. 
Appellee represented by George Ovington, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— October 10, 1918. 

The, Referee has found that the claimant's husband died from car- 
cinoma of the liver and that this condition existed prior to the ac- 
cidental injury which he suffered in the course of his employment; 
also that the injury aggravated this pre-existing diseased condition 
to such an extent as to cause the death of John C. Wood, deceased 
employe, nooner that it otherwise would have occurred. 

The defendant does not controvert this finding, but contends by 
its appeal that death so caused is not compensable and that to so 
hold is not justified by a proper interpretation of Section 301 of 
Article III. 

This Board, following decisions of ^ other jurisdiction in which 
compensation has been awarded in cas^ where injuries have acceler- 
ated pre-existing diseases to a fatal end sooner than would have 
occurred, has in a number of cases interpreted the language in Sec- 
tion 301 so as to bring cases involving facts similar to the facts in 
this case within the protection of the Act. 

The arguments of the defendant for a different interpretation of 
the wording of Section 301 have not convinced us that the legal con- 
clusion reached by the Referee is error, we, therefore, affirm his 
award and dismiss the appeal. 
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All V. Pittsburgh Coal Co. 
(4 Dept. Reports 2305). 

Jfinw injarii — Gapitalieing of— Final receipt. 

When an employe receive a minor injury, remilting in the amputation of the 
forefinger of his left hand, and attempts to capitalize it so as to avoid work, a 
final receipt given will be approved. 

Ciaimant represented by George S. Silverman, Pittsbui^h, 
Defendant represented by Clare J, Trager, Pittsbni^h. 

OPINION BY MACKEY, Chairman— October 10, 1918. 

In my judgment this is a typical case of a man receiving a minor 
injury and undertaking to capitalize it so that he can avoid work. 
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Tilt •laimant received a minor injury November 8, 1916, resolting in 
the amputation ot the forefinger of his left liand. Ttie defendant, 
tile Pittsburgh Coal Co., paid compensation to claimant extending 
over a period from fourteen days after the accident to October 5, 
1917, a total of |217.04. During that time the defendant company 
furnished him with a physician and medical attention far Beyond 
what it was compelled to do under the Act of Assembly. The man 
showed no disposition to help bitnself or to assist in his recovery. 
Under the testimony I feel that the receipts of October 5, 1917, set 
forth the facta as they then existed and there was no just reason from 
that time to this for the man to refuse to work or not to be actually 
at work. Therefore the receipt of October 5, 1917, is approved, and 
the petition to set it aside is dismissed. 

We teel that to alter the status in this case in the slightest degree 
would be only to hold out an inducement to men suffering slight 
impairment to lay down on their injuries and not to pnt forth a 
manly effort to rehabilitate themselves. 



Sellers v. Beechwood School. 

(4 Dept. Reports 2312). 

AMtdent in the course of employment—Furtheranoe of emplover's huabteu or affair* 
— Oondilion of premiaet. 

Ad aralstant matron of a school whoae duties were to begin at 7 B. m. and cob- 
tluue througliout the da; and subject to call id cases of emergency, fell from a 
landing and was injored b; reason of the condition of the premises. Held, that tbia 
was an accident in the course of employment and in the furtherance of the em- 
ployer's business. 

OPINION BY COMMISSIONER SCOTT— October 10, 1918. 

Hearing de novo before the Workmen's Compensation Board at 
Philadelphia and an adjourned hearing before the Board at the head- 
quarters of the Board, Harriaburg. 

APPEARANCES. 
Claimant's Counsel J. A. Strite, Chambersburg. 
Defendant's Counsel L. B. Merrifleld, Philadelphia. 

The Board after argument on the appeal by the claimant from the 
decision by the Referee di^Uowing compensation, granted a hearing 
d« nuvo. The testimony taken by the Referee was adopted as if taken 
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"by the Board and further teatimony was produced b; clalmaDt and 
defendant, and from all the evidence the Board makes the following 

FINDINGS OP FACT. 

1, In the early part of the year 1916, Dr. M. H. Beaser, I'resident 
of the Beechwood School, the defendant, entered into a contract with 
Mrs. Minnie Sellers, claimant, whereby she was engaged to act as 
assistant matron in the Beechwood School. Neither party to this 
contract rejected the provisions of the Compensation Act of 1915 
with respect to this contract. The claimant under the terms of 
the contract was to begin her work some time in the September fol- 
lowing and continue through the year aud longer, at the will of the 
parties to the contract. 

2, The salary to be paid the claimant was f40 per month and in 
addition thereto she was to receive board, room and laundry, which 
last items of benefit at the time of the contract of service had an 
agreed money value of $20 per month, in ail equal to J60 per month, 
making the average weekly wages $13,84. 

3, Claimant entered upon the performance of her duties under this 
contract of service September 12, 1916. She made her home in the 
school, her room and sleeping place being on the second floor of the 
main building, her meals were taken in the regular dining room. Aa 
the school was to open for pupils about the first of October, it was 
necessary to have the various rooms, halls and porches cleaned and 
put in order. On Sunday, September 21, 1916 claimant was helping 

■ to direct a force of house-cleaners whose regular hours of work were 
from 7 A. M. to 4 or 5 P. M. and after dinner of that day about 
S o'clock and while she was waiting for Miss Miller, the matron, the 
claimant walked out from the reception hall on to one of the porches 
of the main building at the door opening opposite the covered drive- 
way ; at this driveway two pairs of steps lead down from the porch 
and between them the floor of the porch extends to the side of the 
driveway forming a landing or platform which is used by persons 
to step from carriages or horses when coming into the school build- 
ing. Necessarily there is no guard-rail along the part of the porch 
taken up by these steps and this platform in the ceiling of the cover 
over the driveway and which was generally lighted at night. The 
claimant testifies that the light had been on earlier in the evening, 
but that that there was no light when she went out on the porch ex- 
cept in the lobby of the reception hall; the servant whose duty it 
was to turn on the light over the steps states that he turned it on 
the night of the accident and off early the next morning, but whether 
the light was on or not the condition of the premises at this place 
at night was more or less dangerous. 
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4. When the claimant came out of the reception hall on Sanday 
evening September 24, 191C, she iiPcidentally stepped or fell from the 
landing between the steps on the driveway lielow, a distance of three 
feet, striking her elbow or shoulder and thereby causing serious 
sprain of the ligaments or fracture of the bones of the shoulder. The 
resulting pains and stiffness of the arm have so disabled the claimant 
that she cannot perform physical labor. 

5. The defendant had notice of the accident and claimant was sent 
to Dr. Bower, who had some connection with the school and who 
treated the claimant from time to time after October 1, 1916. Other 
physicians and X-ray experts gave the case their attention, bills for 
medical attention and X-ray woik, rendered within fourteen days 
from the accident by Dra. Bower, Ogle and Kinter, were paid by 
the claimant. 

6. The claimant continued to take care of the duties of her posi- 
tion with the aid of her daughter, wlio was a pupil in the school, and 
she was paid her regular wages until April 1, 1917, when sbe left 
the employ of the defendant. Since April 1, 1917, except for a period 
of two weeks, when she worked at the Montgonierj' Hotel at a 
nominal wage, she has not been able to do any physical work and has 
been totally disabled. 

7. The scope of the claimant's duties as assistant matron out- 
lined to her at the time she was hired by Or. Reaser, president of the 
Beechwood School, was that her ordinary work would begin at 7 
o'clock A. M. and last during the day, but in the case of any emer- 
gency or need she might be called on like a housewife at home to help 
and oversee necessary work about the housekeeping. General atten- 
tion to the housekeeping in the several building.s belonging to the 
school, except in the dining room, kitchen and laundry, which were 
under the exclusive control of Miss Miller, the matron, was ex- 
pected from the claimant and in a sense there was no time while the 
claimant was in and about the bmldings after she came there to 
make her home on September 12, 1916, that she was not on duty and 
subject to call ; she was paid by the month and part of the considera- 
tion for her labor was her board, room and laundry on the premises 
and we do not find that the claimant's duty to her employer under 
these circumstances covered only a period from 7 A. M. to 4 or 5 
P. M. on September 24, 1916 or that she was not on duty thereafter 
until Monday, September 26, 1916, 7 A. M. as was the case of out- 
side help hired for the day only to do the work of the house-cleaning 
and who quit work and went to their homes on the hour, but do 
find that at the time of the accident the claimant was on the premises 
of the employer in the course of her employment looking after the 
affaire of the employer and was injured by reason of the condition 
of the premises, notwithstanding the fact that she also had in mind 
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to make a personal social call on Miss Osgood with Miss Miller, at 
a place entirely away from the Beecliwood School and that after the 
accident she did go alone to make this call. IJ appearing in the 
testimony that arrangements were from time to time made about the 
work for the next day between Miss Miller and claimant, after the 
day servants had quit and left the building. -^ 

CONCLUSIONS OF LAW. 
From these facts found we reach the legal conclusion that Minnie 
Sellers, the claimant, sustained an injury by accident in the course of 
employment tor the defendant within the meaning of Section 301 
and is entitled to compensation for total disability from 
April 1 , 1017 at the rate of 50% of her average weekly 
r;ages, ?13.8i or $6.92 per we^, payable monthly so long as her dis- 
ability continues or remains unchanged, not to exceed the period of 
500 weeks as provided in the Act, and that the claimant is also en- 
titled to be reimbursed for medical expenses paid by her during the 
period of fourteen days after accident. 

AWARD. 

1. There is awarded to Minnie Sellers, claimant, $6.02 per week, 
payable monthly beginning April 1, 1017 and to continue so long 
as her disability continues or remains unchanged, not to extend be- 
yond the period fixed by the Act. 

2. There is also awarded to the said claimant $25 to cover cost 
of medical attention expended by her. 



Leitner v. State Workmen's Insurance Fund. 

(4 Dept. Reports 2308). 

Accident not in course of emploj/ment — Injured on icay from home. 

A school teacher on the way from his homp to take a baa provided for nnder con- 
tract by the defenilflot, was injured. He was not in the coarse of hia auploy- 
nient at the time of the accident. Claim disallowed. 

Claimant represented by Eugene 1). Siegiist, Lebanon. 
Defendant represented by Samuel I. Spyker, Huntingdon. 

OPINION BY COMMISSIONER LEECH— October 10, 1018. 

The claimant and defendant in this case have agreed upon certain 
facts and have submitted to the Board the question as to whether or 
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not the facts agreed apon the claimaot was in the course of his em- 
ployment and actually in the furtherance of the employer's business 
or affairs at the time of the accident. 

The claimant was engaged by the defendant as a school teacher, 
at the salary of $60 per month, and as part of the contract of hiring, 
the defendant, Millcreeejc School District, agreed to transport the 
claimant, together with another teacher and some pupils in a bus 
fram Sheridan to the public school house, a distance of one mile and a 
half. The claimant was required to walk from bis home to the point 
on the public highway over which the bus traveled, nearest to hit 
home. Whilst walking from bis home to reach the point on the said 
highway in order to take the bus, he slipped on the ice and fell, frac- 
tiring his patella, and so injuring himself as to incapacitate him 
from performing his duties. 

As the accident happened to the claimant whilst on the way from 
his home to take the bus provided under contract by the defendant, 
the Board holds that be was not in the course of his employment at 
the time of the happening of the accident, and therefore is not entitled 
to an award of compensation. 

The claim is disallowed. 



Shindiedecker v. Sharon Steel Hoop Co. 

f No dependents— Expenses of last sickness and burial. 

Where a decedent leaves no dependents the reasonable expenses of the last siok- 
nesB and borial expenses of the deceased not exceeding $100 will be awarded to 
his adminiatrator. 

Claimant not represented. 

Defendant represented by Ed. J. Russert, Sharon. 

OPINION BY COMMISSIONER SCOTT— October 10, 1918. 

This case comes before the Board upon a statement of agreed facts 
requesting the Board to determine the compensation payable, if any, 
under Section 122. 

Wallace Shindiedecker was employed by the Sharon Steel Hoop 
Co., in its electrical department and on July 3, 1918, while in the 
course of his employment sustained severe bums from which he died < 
July 17, 1918. 
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He left to survive him neither wife nor children and only a father, 
three brothers and three sisters all sixteen years of age and upwards 
and none actually dependent on him for support. Under this state 
of facta there is no compensation payahle hy the defendant, but 
under Section 307-(a), there is payable W. J. Sbindledecker, Admr., 
the personal representative, the reasonable expenses of the last sick- 
ness and burial of the deceased employe, not exceeding |100, and the 
sum is therefore awarded to W. J. Shindledecker, Admr., payable by 
the Sharon Steel Hoop Co. 



Mathews v. Wra. Patridis & Co. 

(4 Dept. Reports 2475). 

Medical semtoes — Vnreaaonable refusal to follow — Advice of phytiHan—Modifioa- 
tion of Agreement. 

An agreement will be modified wheo an employe who unreasonably refuses to 
carry ont the advice of the physician and thereby extends his own disability. 

Appellant represented by Lawrence B. Cook, Pittsburgh, 
Appellee represented by W. C. Brown, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— November 1, 1918. 

We have before us the appeal of the claimant from the findings of 
fact and conclusions of law reached by the Referee who heard and 
considered the petition to modify the compensation agreement entered 
into in this case. We have very carefully considered the testimony 
taken in this case, as well as the briefs and arguments of counsel, and 
are clearly of the opinion that the Referee was fully warranted in 
his conclusions. The unreasonable conduct of the claimant in re- 
fusing to carry out the suggestins and advice of the doctors in charge 
is the material factor in extending his own disability. It is not the 
purpose of the Workmen's Compensation Act to encourage such con- 
duct on the part of any injured employe. 

We, therefore, afBnn the findings of the Referee and dismiss the 
appeal. 
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*Kelley v. Delaware, Lackawanna & Western R. R. Co. 

(4 Dept. Reports 2464.) 

Independent Contractor. 

Where copartners have a contract for the driving of a tunnel for a railroad 

company, and while tliis work is being done one of partners is accidentally injured, 

the co-partners were indepcndeo 



OPINION BY COMMISSIONER SCOTT—November 1, 1918. 

Hearing de novo held before the Workmen's Compensatiou Board 
at ScrantOD. 

APrEAEANCES. 
Claimant's Counsel Roger J. Dever, Wilkes-Barre. 
Defendant's Counsel J. Hayden Oliver, Scranton. 

FINDINGS OF PACT. 

1. Neither the contracting firm of which Michael Kelley the 
claimant's husband, was a member, nor the defendant had rejected 
the provisions of Article III of the Workmen's Compensation Act 
of 1915, at the time the contract of employment was entered into 
between Michael Kelley and John V. James, co-partners doing busi- 
ness under the name of Kelley & James, and the Delaware, Lacka- 
wanna Western R. R. Co., for the driving of a tunnel at the Trues- 
dale Colliery of the said Company, 

2. That Michael Kelley, husband of the claimant, and one of the 
partners of the firm of Kelley & James, while his company was carry- 
ing on the work fully outlined and specified in the written contract 
of the 7th of July, 1917, between Kelley & James and the Delaware, 
Lackawanna & Western R. R. Co., the defendant, was accidentally in- 
jured by a fall of rock in the tunnel which was being driven by his 
company and as a result of the injuries thereby sustained, said Michael 
Kelley died December 22. 1917, leai^ing to snrvive him, dependent 
upon him at the time of his death, his widow, Isabelle Kelley, the 
clamant, and one son, George Kelley, who was born June 7, 1917. 

3. That the earnings or net profits arising out of the performance 
of the contract are not clearly established by the evidence, but the 
Board finds that the weekly share or net earnings of the claimaut'M 
husband, Michael Kelley, one of the co-partners, was in excess of 
120 per week. 

4. That a copy of the contract between Kelley & James and the 
defendant, the Delaware, Lackawanna & Western R. R. Co., dated 
July 7, 1917, and which was produced before the Referee and offered 

*8ee page 406. Cases Appealed to Oonrts. 
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in evidence, was agreed by coniiBel for claimant and defendant, that 
it should be adopted as evidenco on the hearing de twvo and be con- 
sidered as if the same had been produced and offered before the 
Board, the copy to be treated anil considered as the original agree- 
ment and which agreement the Board attaches to its findings and 
makes it a part thereof for the purpose of showing in detail the 
nature and character of the employment of Kelley & James with the 
defendant company. 

5. By the terms of this contract, Keiley & James agreed to do the 
necessary work to complete a tnnnel through rock from the top of red 
ash vein to the bottom of red ash vein in the Truesdale Colliery of the 
defendant company of a specified length, height, width and uniform 
grade; and in making the necessary excavations further agreed to 
furnish all labor, equipment and materials. There are also numerous 
other provisions of this contract which are designed to work out a 
complete result according to the satisfaction and approval of the 
manager or duly authorized agent of the railroad company, defendant ; 
the work to he performed for specified prices per lineal and cubic 
yard. The Railroad Company, defendant in said contract, in express 
terms and by necessary implication reserved to itself or its manager 
no right in connection with the work to be performed by Kelley & 
James to control them in the management of their employes in the 
details of their employment, manner of their work, hours of work 
to be performed, number or character of men to be employed, amount 
of wages to be paid or matter of discharge of the men, except the 
right to pass on the results of the work in accordance with the re- 
quirements of the contract and except also as to such supervision 
and control of the work in the mine as by law is placed in the mine 
foreman, a State official having charge of the Truesdale Colliery as 
provided by existing laws relating to the safety and proper care and 
management of the mine. 

6. That the relation of the parties under the contract of employ- 
ment was not that of master and servant or of employer and employe, 
but was that of contractor and contractee, and we find that Kelley 
A .Tames i\'('re independent contractors. 

CONCLUSIONS OF LAW; 

In Smith r. State Workmen's Insurance Fund not yet reporterl, 

opinion by tlie Sui)rcine Court of Pennsylvania under date of October 

7, 1918, the Court lays down the general rule determining when one 

is employed as an independent contractor as follows: 

"Where a person lets out work to another, the con- 
tractor reserving no control over the work or workmen, 
the relation of contractor of contractee exists and not 
that of master and servant**"*aB stated by Shearman 
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Sedfleld on N^llgence, Bee. 74, if one rendera service 
in the course of an occupation, representing tfae will of 
employer only as to the result of bis work and not as to 
the means by which It is accompolished, it is an inde- 
pendent employment." 
We think the controlling facts in the pi-esent case are substantially 
the same as the facts in the above cited case. The firm of Kelley k 
James, under the terms of the contract of employment were free 
in their control of the men employed by them and the means used to 
carry out the specific terms of the contract and were only responsible 
to the defendant as to the sufBciency of the result to be accomplished, 
measured by the requirements of their contract. 

The general supervision and control of the mine by the mine fore- 
man as provided in this contract for the implied purpose of securing 
the safety of the men and the integrity of the mine, is by the law of 
the State governing the operation of anthracite mines, placed in the 
hands of such duly certified mine foreman who is answerable, not 
to the owners of the mine and does not represent their will in this 
particular, but is subject only to tbe law regulating bis duties as 
mine foreman; any such supervision or control as provided in this 
contract to be exercised by him is not a reservation of control to tbe 
railroad company, defendant, nor does the testimony show any such 
supervision exercised by him over the employes of Kelley & James 
respecting the terms of their employment, their payment, discharge 
or control of the details of their work as to establish the relation of 
master and servant between the railroad company and the firm of 
Kelley & James. 

As we have already found that Kelley & James, of which firm the 
claimant's husband was a copartner, under the terms of their con- 
tract were independent contractors, this case is not within the pro- 
tection of the provisions of the Workmen's Compensation Act of 
1915. 

Claim petition dismissed. 



Valentini v. Marshall Foundry Co. 

(4 Dept. Reports 2459). 

CotMwI — Von-reniien Jo— Alton dependents represenled by. 

1. Non-rendent alien dependents ma; be officially represetited by ConHiUar of- 
ficers of tbe uadou of which such aliens may be citiEen or subject. 

2. Hearing de novo granted. 

Appellant represented by Samuel J. Horvitz, Pittsburgh. 
Appellee represented by B. D. Dalzell, Pittsburgh. 
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OPINION BY COMMISSIONEB LEECH— Noyember 1, 1918. 

The defendeiit in this case baa raised a qtiestioD as to tbe right of 
the Royal Consul of Italy to represent the alien dependents, the 
claimants in this case. We are, however, aatisded that the second 
l)aragraph of Section 310 of the Act, in the following language 

"Non-resident alien dependents may be officially repre- 
sented by the Consular officers of the nation of which 
such alien or aliens may be citizens or subjects, and in 
such cases the Consular officers shall have tbe right to re- 
ceive, for distribution to such non-resident alien depend- 
ents, all compensation awarded hereunder, and the re- 
ceipt of such Consular officers shall be a full disehai^ 
of all sums paid to and received by them." 

grants the necessary powers to the Koyal Consul of Italy, acting 
in this case for the dependents of Giacomo Valentini, and we there- 
fore dismiss the motion and note an exception for the defendant. 

We are satisfied that the findings of fact by the Referee in this 
case are warranted by the testimony, and therefore set aside the 
disallowance and grant a hearing de novo, the time and place to be 
announced later. 



Valentini v. Marshall Foundry Co. 

Blectrie S^ock — CondiHona uxtrrantinj; pretumption of. 

1. Among his other datiea a cupola man waa reqaired to tutu off the electric 
switch which supplied the current to the motor furnishing power for the blower 
in connection with the cnpola ; the iwitch wa« open and unprotected ; the floor of 
the room waa damp and wet, the decedent had worked from 7 A. H. to 9 P. M. ; 
the heat waa ercessive and his clothing was wet with perspiration and his bodily 
reHtstance to an electric shock was greatl; diminidied ; under these conditions and 
circumHtBDces decedent was seen entering a small dark room to turn oil the cur- 
rent, he was shortlj afterward fonnd dead in that room ; Held, that he enffered an 
electric shock while in tbe course of his employment which resulted In bis death 
and compensation was awarded his widow and child. 

OPINION BY COMMISSIONER LEECH— December 31, 1918. 

Hearing de novo held December 3, 1918, in the Hartje Bldg., Pitta- 
burgh, 

FINDINGS OF FACT. 

At or about 9 o'clock, P. M., on August 21, 1916, the lifeless body 

of Giacomo Valentini, an employe of th^ defendant company, was 
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found b; hia fellow workmen in a email room in which were in- 
stalled the switch and electric motor furnishing the power to run the 
fan connected with the cupola of the blast furnace of the foundry in 
which he was employed. He had been in the employ of the defendant 
company sometime previous and was a man under forty years of age, 
in good health at that time. He was engaged as a cupola man and in 
addition to the fact that the day was vei-y warm, the work at which 
he was engaged subjected him to excessive heat, usually present in 
connection with such work. He had been employed that day from 
7 o'clock, A. M, until 9 o'clock T. M., a total of fourteen hours, and 
it is fair to presume that hia body and clothing were moist with 
perspiration, which is an excellent conductor of electricity. It is also 
fair to presume that after fourteen hours continuous labor, under the 
conditions surrounding hia work, his vitality and resistence to elec- 
trical shock would be at a veiy low ebb. It ha<I rained in the morning 
or that day, and the wash from the rain had flowed into the room con- 
taining the switch and motor used in connection with the blower 
for the cupola. No arrangements were made for furnishing artificial 
light in the room "containing the switch and motor, to accommodate 
the workmen who were called to enter this room at night. The 
switch controlling the current was of the style known aa a knife 
switch and waa entirely open and unprotected. At or about 9 o'clock, 
P. M., when the deceased had finished his day's work, as part of his 
duties, he entered the small room above referred to, in the dark, for 
the purpose of turning off the current. After waiting a short time, 
the other employes, noticing that the current had not been turned 
off, made anfinvestigation, and upon entering the small room, found 
the body of the deceased lying a few feet from the switch. The cur- 
rent furnishing i)ower was alternating and did not exceed two hun- 
dred and thirty volts. There is no positive proof of any marks on the 
borly of the deceased, showing electric burns. All of the facts sur- 
rounding this case, including the lack of the most ordinary safety 
appliances and conditions, point to electrocution as the cause of the 
death of the deceased. 

Whilst many caaea of electric shock, or bodies of persons elec- 
trocuted, show evidence of burns, it has been established by the testi- 
mony of eminent electrical experts that in many cases of accidental 
electrocution, there are no demonstrable bums, and therefore the 
fact that no witness has testified positively that there was any evi- 
dence of bums on the body of the deceased is not proof, and is, in 
fact, no evidence at all that his death was not due to electrocution. 
Neither can the fact that the voltage ia such as is considered low 
be given much weight in deciding this question. The most eminent 
electrical authorities and experts agree that voltage as low as one 
hundred and ten has in a number of cases proven fatal, when the 
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subject of the shock aud the conditions surroiiading are favorable to a 
fa^al result. The effect of voltage on the human body depends on 
the resistance of the body under its conditions and other facta and 
conditions existing at the instant the shock is received. These con- 
clusions have been well established in a number of cases and ac- 
knowledged by the highest electrical authorities. It was unfortunate 
that an autopsy was not held as this would in probability have deter- 
mined the question finally and absoluetly. 

Under the facts and circumstances in connection with this case, 
we are obliged to conclude that Giacomo Valentini lost his life by 
electrocution ■whilst engaged in the course of his employment, and 
that hie widow and child are therefore entitled to compensation. 

To recapitulate, we find the facts to be as follows: 

1. That the petition in this case was filed by the Royal Consul 
of Italy, attorney-in-fact, for the widow and dependent child of 
Giaeomo Valentini, who lost his life at the plant of Marshall Foundry 
Co., the defendant, at Black Lick, Indiana County, Pennsylvania, on 
August 21, 1916, whilst engaged in the course of his employment by 
the defendant, as the result of an electric shock received by him while 
attempting to draw the switch and turn off the electric current. 

2. That the deceased employe and the dejiendent widow were 
legally married in the Commune of Balsarano, in tlie Kingdom of 
Italy, on the 10th day of December, 1910, and that there was born 
to them one child, Eestituta Valentini, on October 25, 1911, at Bal- 
sarano, in tj.; Kingdom of Italy, where the said widow arid child 
now reside; that the widow and child were dependent upon the de- 
ceased, husband and father, for their maintenance at the time of his 
death. 

3. That on August 21, 1916, and for some time prior thereto, the 
said Giacomo Valentini had been employed by the defendant company 
as a cupola man, and among the duties to be performed by him in 
the course of his employment was turning off the electric switch 
which supplied the current to the motor furnishing power for the 
blower used in connection with the cupola; that the said switch was 
an open, unprotected knife switch, fastened upon the wall of a small 
room, separate and apart from the cupola room; that the floor of 
said room was so located that when it rained or the weather was 
wet, water collected over the said floor, making it damp and wet; 
that no arrangements were made for furnishing artificial light in 
the said room. 

4. That on the said 21st day of August 1916, it had rained, and 
water had flowed into the room where the switch was located, in 
such quantities as to make the floor thereof damp and wet, and in 
all probability covered the surface thereof, in the neighborhood of 
the location of the switch. 
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0. Tliat on that day, the said deceased employe had worked continu- 
ooHly from 7 o'clock A. M, until 9 o'clock P. M., a period of fourteen 
hours, as cupola man ; that the day was very hot, and the heat in 
and around the cupola room where the said deceased workman was 
employed during the day, was very intense, and without doubt his 
body covered with perspiration ; that under these circumstances hie 
bodily resistance to an electric shock was greatly diminished. 

6. That the electric current furnishing power to the said motor 
was an alternating current of about two hundred and twenty-five or 
thirty volts. 

7. That at the hour of 9 o'clock P. M., on the said day, August 21, 
1916, under the above conditions and circnmstances, the deceased 
employe, who bad prior to that time enjoyed good health, left his 
fellow-employes to enter the small room, in the dark, for the pur- 
pose of turning off the current, furnishing the power to the motor, 
and in so doing walked over the damp, wet floor and in feeling around 
in the dark for the -open, unprotected switch, in some manner came 
in contact with the said electric current and died instantly as a re- 
sult of electroentlon. 

8. That the average weekly wage of the deceased employe was 
f 17.50, payable semi-monthly, and that the funeral expenses amounted 
to fl42.65. 

9. That neither the said deceased employe nor the employer had 
served notice on each'other of rejection of Article III of the Work- 
men's Compensation Act of li>15, and were, therefore, both bound 
by its terms. 

CONCLUSIONS OF LAW. 
Under the above findings of fact, the above named claimant, Lucia 
Oismondi Valentini, and daughter, Eestituta Valentini, are entitled 
to compensation under the terms and provisions of tbe Workmen's 
Compensation Act of 1915, according to the schedule provided for 
non-resident alien dependents, which is § of the amount provided 
in each case for residents or f of 45%, or 30% of the average weekly 
wag^, for a period of 300 weeks, beginning 14 days after the date of 
the accident, or September 4th, 1916 ; and to the one child, Bestituta 
Valentini, or her guardian, after the expiration of the said period of 
300 weeks, | of 15%, or 10% of the average weekly wages, until the 
said child shall arrive at the age of sixteen years; and in addition 
■ thereto, the sum of flOO to cover the expenses of the last sickness 
and bnrial. 

AWARD. 

Accordingly, the following award is made: To Lncia Gismondi 
Valentini, the widow and claimant, against the Marshall Foundry 
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Oo., defendant, compensation for herself and daughter, Beititgte 
Valentin!, 30% of {17-60, or {5.25 per week, for a period of ItOO 
weeks, beginning with September 4, 1916, payable semi-monthly; and 
thereafter 10% of the average weekly wages, or f 1.76 per week, pay- 
able semi-mpntbly, to the said JRestituta Valeatini, or her guardian, 
until she shall have reached the age of sixteen years, to-wit: October 
25, 1927. The defendant is also directed to pay the sum of |100 to 
the personal representative of the deceased, to be applied to the pay- 
ment of the expenses incurred on account of the last sickness and 
burial of the deceased, and in addition thereto, the costs incurred in 
this proceeding as taxed. The defendant is further directed to make 
payment of above award to the Royal Consul of Italy, attorney-in- 
fact, for the claimant in this case. 



Heinrich v. Pressed Steel Car Co. 
(1 Dept. Beporta 2469). 

Medical attention — Faihirt to provUt. 

Wbere an employer failed to provide proper medical attention in case of aod- 
dental lujury to bia employe, the agreement should provide for the pajrmeiit of tha 
reasonable coat of ancb services. 

Claimant not represented. 

Defendant represented by L. S. Wright. 

OPINION BY COMMISSIONER SCOTT— November 1, 1918. 

The accident in this case happened March 1, 1918. While the claini 
ant was at work for the defendant a six inch shell fell off a table 
and bruised his shin bone ; this bruise at first though to be slight, ' 
later developed into a somewhat serious condition. A compensation 
agreement was entered into April 8, 1918, or following the fourteenth 
day from the time of the accident as provided in Section 410. 

Section 306 sets out a schedule of compensation benefits to which 
the employe is entitled in a proper case, clause (E) of this Section 
provides : 

"During the first fourteen days after disability begins 
the employer shall furnish reasonable surreal, medical, 
and hospital services, medicines and supplies, as and 
when needed, unless the employe refuses to allow them 
to be furnished by the employer." 
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Ah a general rule a compensation agreement contains no stipulation 
for tUe payment of surgical, loedical or hospital attention with the 
necessary medicines and supplies, since the Act directs these to be 
furnished by the employer for the period of fourteen days from the 
time the disability begins, which in most cases corresponds with the 
time of the accident, but in a case where this attention ought to 
have been and was not furnished, we see no good reason why the agree- 
ment should not provide for the payment of the reasonable cost of 
such services. 

The claimant alleges in his petition to review the agreement that he 
reported to the defendant's doctor, who rendered only first aid and 
for the balance of the first fourteen days from his disability he pro- 
cured the services of Dr. Conway, wbose bill was $25 and payment of 
which has been refused by the defendant. 

The testimony shows that when the injury was sustained the night 
foreman of the defendant was present and that the claimant ex- 
hibited to him the injury by removing his shoes and stockings. The 
accident happened Friday night, the soreness increased and on the 
following Monday the claimant reported to the defendant's emergency 
hospital for treatment; the physician in charge examined the injury 
and applied a piece of gauze, stating to the claimant that "when he 
returned to work to stop in and let him look at it." When the claim- 
ant reached home the pain from the injury had so increased that he 
was not able to put his foot down. His own family physician being 
present in his house rendeiing medical attention to a member of his 
family, he employed him to look after his injury. In about two weeks 
thereafter the defendant company sent one of its representatives, Mr. 
Hoke, to make inquiry about claimant's condition. 

The attention given the case by Dr, Conway resulted in a good re- 
covery. The charge made by him of $25 considering the number of 
visits made and the character of ser\'ice rendered is reasonable. 

The Board is of opinion that under clause (E) of Section 306, 
it is the clear duty of the employer to see that proper medical atten- 
tion is furnished in every case of accidental injury to the employe 
of which the employer has knowledge. Under the circumstances in 
this case we think this duty has not been fully met nor do we find 
that the employe refused medical attention in any such sense as 
within the meaning of the law would cause a forfeiture of his rights. 
The agreement is therefore set aside. It is suggested that a new 
agreement providing for the payment of the medical bill of $25, as 
well as for compensation payments as was provided in the agreement 
under consideration, be executed. Upon failure on the part of the 
defendant to enter into such agreement, the Board will entertain a 
claim petition which will be referred to a proper Referee for pro- 
ceedings thereon. 
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Brady v. Booth. 
(4 Dept. Reports 2460). 

Gtunial employment. 

A painter and decorator employed by defendant, whose main business was produc- 
ing and selling crude oil, to decorate rooms and paint the outside of defendant'! 
dwelling honae, is casual empioyment. 

OPINION BY COMMISSIONER SCOTT— November 1, 1918. 

Hearing de ntwo held at the office of Referee Smith, in Kane Savings 
& Trust Building, Kane. 

APPEARANCES. 
Claimant's Counsel F, J. Woods, Kane. 
Defendant's Counsel D. U. Arird, Warren, 

By agreement of counsel for claimant and defendant, the notes 
of testimony taken and certified by the Referee in the hearing before 
him, were adopted at the hearing de novo as if taken by the Board. 

STATEMENT AND DISCUSSION. 

William A. Booth, the defendant, was the owner of nine huHdred 
to one thousand acres of land known as the "Watson farm" in Forest 
County, Pa., only a small part of this land was adapted to farming; 
the greater part had been at one time good oil producing territory, 
but at the time of the employment of the claimant there was but a 
small production from the forty or fifty oil wells on the land. One 
to three men were employed in attending to the necessary work con- 
nected with these wells and with the farming ; there was also on the 
tract, a short distance from the residence and farm buildings, a store 
building owned by tlie defendant, and in which he kept groceries and 
country merchandise. 

The defendant was not in vigorous health and his wife attended 
to the store. The oil produced from the wells amounted in value to 
n yearly sum of $7500, which oil was delivered from tanks on the 
farm through pipe lines to a refinery company at Warren, Pa. The 
principal business that engaged the attention of the defendant was 
producing and selling crude oil, the farming and store business were 
of minor importance. 

The claimant, James H. Brady, a painter and decorator, was em- 
ployed by the defendant to do some work in and upon his dwelling 
house and while painting the outside of the house fell from a ladder 
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iOstaining injuries an a raault of which he waa BnaUe to work foi 
•everal weeks. There was a room in the dwelling house called the 
library in which there was a couch, a desk, some chairs and a Bell 
telephone. In the desk the defendant kept one of his check books and 
a book of accounts. He received some of hia mail at his house. The 
room called in the testimony the "library" and also designated as 
''^office" was used jointly by the defendant and other members of his 
family. This room was not decorated as were two or three others 
in the house. 

The claimant was employed by the day to do the decorating and 
painting work. The paint was furnished by the defendant. There 
is some dispute raised in the testimony whether some of the tenement 
houses on the tract of land were to be painted, but up to the time 
of the accident no work had been done on any of these houses and no 
materials bought or furnished to be used on them. It is not es- 
tablished as a fact in our view, that there was any definite arrange- 
ment about work on any other houses except the dwelling honse. 
These are substantially the facts and circumstances of the employ- 
ment and of the injury. 

Under the Compensation Law of Pennsylvania the term "employe" 
is synonymous with servant and includes all natural persons who per- 
form services for another for a valuable consideration, except certain 
specified persons, who owing to the nature and character of their 
employment, are excluded from the protection of the act; among 
those excluded are "persons whose employment is casual in character 
and not in the regular course of the business of the employment." 
The decorating of a room or two in the defendant's dwelling.'the 
painting of this dwelling on the outside, the claimant to be paid for 
the work by the day, with the xight on the part of the defendant to 
discharge the claimant at any time is not, in our opinion, such a 
regular, certain, definite, continuous employment fop the present or 
the future as to take it out of the class of employments that are 
casual in character; even if the employment can be designated as 
not casual, this of itself is not enough to bring the claimant within 
the protection of the Pennsylvania Act, unless the work he was doing 
at the time of the accident was also in the regular course of the 
business of the employer, the defendant. 

Painting of defendant's dwelling house in our judgment was not 
an employment in the regular course of the business of the employer. 
The business of the defendant was farming, merchandising and pro- 
ducing and selling crude oil; — farm labor is excluded from the pro- 
tection of the act by a supplemental Act of June 3, 1915; — the 
claimant's employment was not in aid or furtherance of any busi- 
ness of the defendant within the meaning of the Act, bis employ- 
ment was essentially in connection with the defendant's private reed- 
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dence, that this residence contained a room or place where Home 
of the claimant's busineas affairs were attended to or the mere 
incident or circumBtance that certain persona with whom the defend- 
ant bad business relations called upon him in this room, or that 
some items of business were occasionally transacted therein by the 
defendant does not, we think, make the claimant's employment one 
in the course of the regular business of the defendant. In Rennie 
V. Kei, 1 B. W, C. page 324 it was contended by the claimant, a 
window-cleaner who had cleaned the windows in the house and kept 
in proper order a consulting room of a physician who used the room 
of his private house for an ofQce, that the cleaning of tbe windows 
was a part of the doctor's business and that an accidental injury 
sustained while doing work on tbe windows was compensable. This 
contention was denied as strained, and an unreasonable application 
of the language of the English Act, the wording of which Act in 
this particular is followed in the Pennsylvania Workmen's Compen- 
KEtion Act of 1916. In Marsh v. Groner, 258 Pa. 473, it is held that 
an individual who is having repairs made to his private dwelling 
house is not liable under the Act for injuries to a person engaged 
in doing work thereon. Such work has held not to be in the course 
of the regular business of the employer. 

FINDINGS OF FACT. 

The Board finds: 

1. That when the claimant was employed by the defendant 
neither party served notice on the other rejecting the provisions of 
Article Three of the Act. 

■2. That the injuries resulting from the accidental falling from 
the ladder while painting the dwelling house of the defendant were 
such violence to the physical structure of the body of the claimant 
as is contemplated in Section 301, said injuries consisting of a 
compound fracture of the left arm between the elbow and tbe 
shoulder and a compound fracture of tfie shoulder. 

3. That the business of William A. Booth, the defendant, is pro- 
ducing petroleum, rock oil, farming and the ownership of a country 
store. 

4. That the employment of the claimant by the defendant t» 
decorate rooms in his dwelling-house and to paint tbe outside of 
the house was casual employment and not in tbe regular course of 
the business of the defendant. 

5. That the wages of the claimant at the time of the accident 
were in excess of |20 a week, 

6. That the duration of the disability mJfered by agreement of 
tbe parcel tb» serenteen wwk» sod ftmr da^i. 
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7. That the cost of surgical, hospital and medical services for 
the first fourteen days was in excess of $75 and was not paid by 
the defendant. 

CONCLUSIONS OF LAW. 

Since the Board has found that at the time of the accident the 
employment of the claimant by the defendant was casual in char- 
acter and was not in the regular course of the business of the 
employer; it follows under our construction of the Act and the cases 
cited, the claimant was not such employe as is included within the 
provisions of the Act as entitled to compensation in case of acci- 
dental injury sustained, we find as a conclusion of law that the 
claimant is not entitled to compensation. 

The claim jietition is dismissed. 



Connelly p. Arthur G. McKee & Co. 

{4 Dept. Eeports, 2502). 

FaO—Aoeid^t. 

An employe slipped on the ice and feU. Later ho had a second fall from a bunk 
iu which he was placed. Held, compensable. 

Claimant's counsel, John Cochinsky. 
Defendant not represented. 

OPINION BY MACKEY, Chairman— November 6, 1918. 

The parties hereto have subscribed to an agreement of facts in 
order that the Board may determine whether or not under the same 
the injure<l workman is entitled to compensation. It seems that 
on February 23, 1918 while in the course of his employment for 
Arthur G. McKee & Co., Joseph V. Connelly slipped upon the ice 
falling to the floor. He was immediately picked up and placed in 
a sleeping bunk upon the premises. While lying there as the result 
of the injuries thus sustained he dropped to sleep and fell from the 
bunk, a distance of five feet to the floor. It has been agreed that 
as the result of each fall he suffered an injury to some extent to 
his left shoulder. After the second fall he was again placed in the 
same bunk and in about one hour thereafter was sent to a physician. 
He suffered pain immediately after the first fall wliich waa iacreased 
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in consequence of the second. It has also been agreed that the 
employe was totally incapacitated from work as a consequence of 
of either one or both of these two incidents until July 1, 1918. 

We hold that the claimant is entitled to compensation. He wa« . 
undonbtedly injured in consequence of his first fall suffered in the 
course of his employment. He was compelled to retire to a bunk 
furnished by tlie employer and his experience which then followed 
grew out of this compensable accident and can be held as a natural 
consequence of the same. We held in Wetzel v. Rosenbaum Co., 2 
Dept. Reports 83i), Board's Decisions Vol. 1, page 31 — that "where 
an employe turned her ankle before entering upon her duties for 
the day before she reached the premises of her employer but con- 
tinued her way to her employer's store, where she turned her ankle 
the second time while in the performance of her duties and thereby 
became disabled, that the weakening of her ankle by the first acci- 
dent could not affect her right to compensation for disability for 
the second accident. The physical condition of an employe, even 
though recently changed and without the knowledge of the employer, 
cannot change the relationship of employer and employe, so as to 
enlarge, lessen or destroy their rights and liabilities under the Act." 
It having been agreed also that the weekly compensation, if any is 
due, shall be |10 per week it is accordingly determined that the 
defendant pay to the claimant ?tlO per week from a period of four- 
teen days after February 23, 1018 until July 1, 1918. 



♦Di Pazio V. Beechwood Garage, Inc. 
(4 Dept. Reports, 2495). 

Course of eraploymeni — Evidence — Bearaay. 

Where an employe ie killed while on an errand, it must be proved by competent 
t-vidence that he was "in the course of his emploirment," when the accident occurred. 
Hearsay evidence ie not sufficient 

Appellant represented by George C. Bradshaw, Pittsburgh. 
Appellee represented by Harry Shapera, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— November 6, 1918. 

The question raised by this appeal, though based upon error of 
law, and error in findings of fact, is in reality one of fact, namely: 

■See page 40^ OaMi A^eatod to Ctonrts. 
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Was tbe deceased in the course of bis emploTineiit with the defend- 
ant company at the time he met with the accident which caused 
his death? 

' It has been established bj competent testimony in this case that 
the deceased, Angelo Di Fazio, was employed by the Beechwood 
Garage, Inc., defendant, as a mechanic and utility man, at an aver- 
age weekly wage of (18.36; that his duties were to sell cars, wash 
them, oil them, care for them, and deliver them, and, among other 
duties, he was required or expected to go to the bank or elsewhere 
on Saturday evenings, ihe banks being closed on Saturday after- 
noons, to secure necessary change for the business on Sunday, which 
was usually a busy day at the garage. 

It has also been established by competent testimony, that on the 
evening of June 16, 1917, the deceased left his home after supper, 
about ten or fifteen minutes before six o'clock, on a motorcycle, to 
go to his work for the defendant company ; that he arrived at the 
garage and sometime later, about seven o'clock, left the garage on 
his motorcycle to perform some errand, and while absent on this 
trip, he was struck by an automobile at the intersection of Alder 
Street and Shady Avenue, sustaining inji^ies which resulted in 
his death on the following Monday, June 18, 1917. 

It is contended on the part of the claimant that when struck by 
an automobile, the deceased was on an errand for his employer, to 
secure change necessary for the business of the following day. If 
this had been estblished by competent evidence, there could be no 
question that he was in the course of bis employment at the time 
he was injured. The testimony relating to this feature of the case, 
is entirely hearsay, resting upon statements which the deceased 
made to the claimant, his wife, a few minutes before the accident, 
and the statement made by the wife that some person in the office 
at the hospital, on Sunday, the day before he died, handed to her 
a long ^ivelope, containing |7.60 in dimes and nickels, saying that 
he had taken it off the deceased. 

If this fact had been established by competent testimony, it would 
have great weight in determining this case. As the case stands, 
there was not sufficient competent testimony to warrant the Referee 
in finding as a fact that the deceased "went to a bank somewhere 
near Penn and Highland Avenue for change. • • • That at 
the time he sustained the injury causing his death, he was in the 
course of bis employment with the defendant company." 

The award is therefore set aside and a hearing (fe IkQVO BT^tedi 
the time and place to be announced later. 
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Bailey v. State Workmen's Insurance Fund. 

Depmiden ts — Paren ts — Wife — Divorce. 

An employe was killed, and although his parents were to some extent dependent 
npoa him for support, the; are not entitled to compensation as tone as the wife 
of the employe survives him and a final decree in clirorce has not been granted. 

Appellant represented by Samuel T, Spyker, Huntingdon. 
Appellee not represented. 

OPINION BY MACKEY, Chairman— November 6, 1918. 

Under tbe Referee's findings of fact his award must be set aside 
and compensation denied to the claimant. It appears that Samuel 
Bailey, a son of Thomas and Susanna Bailey, was killed as the 
resnlt of an accident suffered in the course of his employment. At 
the time of his death he was living with the claimants, his parents, 
and was contributing to their support, but it also appears that at 
the time of his death a wife survived him with whom he had not 
lived for a number of years and whom he was not supporting. She 
had filed a libel in divorce in Cambria County in this State and a 
master had been appointed by tlie Court. This officer of the Court 
having taken the testimony had recommended a divorce a vinculo 
matrimonii, but there had been no final decree granted. 

We must hold, therefore, tlmt such being the status of the divorce 
proceedings, the libellant was still the wife of the deceased, and 
that the claimants are not brouglit within the seventh paragraph of 
Section 301 of the Pennsylvania Workmen's Compensation Act of 
1915. 



Clemente v. Pittsburgh Coal Co. 

(4 Dept. Reports, 2499). 

FtaloxM to the physieal sfruoiure of bod]/ — InjuTV to back. 

In lifting a derailed car on a track, an employe sustaining an injury to his back 
aa thia was "violence to the physical structure of the body," it was held com- 
pensaUe. 

Appellant represented by R. N. Grier, Pittsburgh. 
Appellee not represented. 

Ill j^ ' 



OPINION BY MACKEY, Chairman— November 6, 1918. 

The appellant has attacked the Referee's eecond finding of fact 
which is as follows : "The claimant, Eocco Clemente, was employed 
by the Pittsbui^h Coal Co., as a loader at its Partridge Mine, Pa., 
at an average weekly wage of |ld.51 per week, payable semi-monthly, 
and while so employed on November 19, 1917, and while engaged in 
lifting a derailed car on the track, be sustained an injury to his 
back resulting in total disability, from the date of injury until the 
date of hearing, and ia still totally disabled." 

Testimony reveals the fact that the daimant and a fellow work- 
man at the time of his allied injury were attempting to restore 
to proper position a derailed car that weighed in the neighborhood 
of 4300 pounds. Claimant testified as follows: 

"Just as I was lifting the car there was a pain came 
in my back and caused me to let go the post and fall." 

There is nothing in the testimony that would cause us to believe 
that the Referee had been imposed upon. An impeachment of the 
findings of fact upon whidi the Referee's award has been based 
cannot be predicated upon anything revealed in the evidence. 

Therefore, we sustain this finding of fact which necessarily in 
itself affirms the Referee's award of compensation, Mr, Justice 
Mischzisker in McCauley v. Imperial "Woolen Co., 261 Pa. 327, said: 
"It is to be noted that there is nothing in the language quoted from 
Section 301 which requires an injury to have been caused through 
force externally applied, or, much less by some tangible substance 
of material size. The words used are "violence to the physical 
structure of the body" not injury to the physicial structure of the 
body by external violence. The violence in question may orig- 
inate from lifting heavy weights, or from other provable causes. 

The claimant is entitled to the award granted to him by the 
Referee. The award is accordingly afSrmed and the appeal dis- 
missed. 



Ferrare v. Shawmut Mining Co. 

(4 Dept. Reports, 2503). 

Injvry io kne* — AeoUent — Oomptmation, 

An MDploye wh* had sometiine prerionsly injgred M* knee, made a quick move- 
metit to Bhat off the electric power and thna cansed the cartileEe of the aaiiie knee 
to slip oat of place asnin. Held, eorapennlile. 
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Claimant not represented. 

Defendant represented by W. E. Craig, St. Marys. 

OPINION BY COMMISSIONER SCOTT— November 6, 1918. 

This case is before the Board upon a statement of facts agreed 
to between the claimant and defendant for determination of right 
to compensation. 

Four or Ave weeks prior to February 13, 1918, the claimant Bus- 
t.iined an injury which resulted in a loose semilunar cartilage of the 
left knee. How this condition developed prior to the date just 
mentioned is not stated except that the injury producing this con- 
dition did not happen while the claimant was at work for the 
defendant. The claimant was disabled for a short time and 
absented himself from his work with tlie defendant. He procured 
medical treatment at his own expense and on February 13, 1918, 
after the medical treatment was concluded and he was dischai^ed 
by his physicinn, he came back to work, and although his knee gave 
him some pain be continued to work for the defendant for three 
shifts, and while so engaged in his regular work on that day, which 
was operating a coal mining machine, as a cutter, the anchor which 
held fast the cable to which his mining machine was attached, 
slipped ; to remedy this condition the claimant attempted to shut 
oft the electric power to replace the anchor, in performing this 
work he made a quick movement which caused the cartilage of his 
knee to slip oiit of place again. The immediate resultant disability 
kept him from work until March 21, 1918, when he resumed work 
as a laborer at the rate of $4.18 per day. 

The question for determination by the Board is whether what 
happened on February 13, 1918, was an accident within the meaning 
of Section 301, and is the claimant entitled to receive compensation 
on account of liis disability for the jMiriods during which the dis- 
ability was total or partial thereafter. In Smith v. Pittsburgh Coal 
Co., Pa. Rd, Dec. Vol. 1, page 63, our brother Leech said; 

"The Workmen's Compensation Act does not prescribe 
any standard of health or physical condition to which 
the workmen of the State must conform to qualify for 
compensation, nor does it imply a warranty on the 
employe's part that he is free from latent disease or 
physical defect which may develop into serious injury 
if excited into activity through his exertion on the 
course of his employment." 

We are of opinion that the quick movement made by the claimant 
at the time he attempted to shut off the electric current was respon- 
sible for the disability of February 13, 1918; that the injury then 
Buatained was the result of the claimant'^ exertion at that time and 
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that it "can be claesed properly as a 'mishap' or 'fortuitous' hap- 
pening — an untoward event which is not expected or designed — it 
is an accident within the meaning of the compensation law." See 
Maculey v. Imperial Woolen Mills Co., 4 Dept. Iteports page 1175, 
and the elaiuiant is entitled to compensation for total disability 
from the fourteenth day after the accident and to compensation for 
partial disability thereafter so long as the partial disability con- 
tinues, measured by claimant's loss of earning power determined as 
provided in Section 306-(b), and to expense of medical attention 
not to exceed $25, if the -same has not already been paid by the 
defendant Tlie parties are directed to enter into the necessary 
agreements in accoidance with the compensation act and the rules 
of the Board as to computation of wages as a basis for conpensa- 
tion payments. 



*Lair v. United Natural Gas Co. 

(4 Dept. Reports, 2500). 

Final receipt-^DisabiUlj/ — Agreement reinstated. 

An agr»etnent will be re-iustated even though a final receipt had been signed by 
the employe before the disability had ceased. 

Claimant represented by Charles G. Hubbard, Kane. 
l>efendant represented by L. L. Graham, Oil City. 

OPINION BY MACKFA', Chairman— November 6, 1918. 

The claimant while in the course of his employment for the 
defendant the United Natural Gas Co. was injured on July 29, 
1917 at Lamont Station, Pa. During the following month of July 
1917 the particular day not being set out in the agreement, the 
employer and employe executed Compensation Agreement No. 
417,860 provided for weekly compensation at the rate of 17.57 for 
as long as the disability continued. Subsequently a final receipt 
was executed acbnowledgiug the payment of f 16.40 as compensation 
and further setting out that the said disability had terminated on 
July 29, 1917. Subsequently the claimant filed a petition praying 
that the said receipt be reviewed by the Compensation Board on the 
ground that at the time he executed the same and accepted a money 
consideration therefor, that he had been promised employment by 
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th« defendant which engagement had not been fulfilled, and further 
alleging that the disability reanlting from the said accident still 
continued. 

Testimony was taken nntkr tlie said petition botli for and against 
its averments. 
' The Board finds as a fact that the disability of the claimant had 
not ceased upon the day of the execution of the said receipt and 
that the employer has not fulfilled its obligation to the injured man, 
in that it has not provided any employment for him thus giving the 
Board a bai^is of determining whether or not the total disability, 
iis provided for in the said agreement, has subsequently been reduced 
to partial. 

The alleged final receipt is accordingly disapproved and the orig- 
inal compensation agreement is restored. It will be obligatory then 
upon the defendant to pay the claimant compensation as provided 
for in the said agreement from the date of the said receipt, namely, 
July 29, 1917 up to tbe present time. When this obligation has 
been discharged by the defendant then it will be in a position to 
seek to terminate or modify the said agreement if there now exists 
a changed status in the condition of the claimant. 



♦Harding, et al. v. Pittsburgh Steel Foundry Co. 

(IDept, Reports, 2562). 

Accident ttt the oomsc of eniploytitent — Death — Pressure of air hose applied bfi 
fellow employe. 

An uir hose was applied by a fellow employe, who had it in charge, to the hoij 

of the deceased without his consent. As a result of the force of air ejected from 
the hose the decedent's bowels were ruptured. As he was upon the employer's 
pretoisea and Id the course ot his employment, it was held compensable. 

Appellant represented by R. A. Applegate, Pittsburgh. 
Appellee represented by John W. Smart, Pittsburgh, 

OPINION BY MAOKEY, Chairman— November 15, 191S. 

The claimants in the above case were the parents of a minor son, 
James B. Hardin, who was killed on July 31, 1916, under such 
circumstances that the defendant denies the right of compensation 

*See page 405. Cases Appealed to Conrts. 
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to the claimants, although the dependency has been found by the 
Referee and has not been subsequently contested by the appellant. 

It seema that the deceased was an oQice boy employed by the 
defendajit at a wage of ?32 payable semi monthly. On this^day the 
deceased, and two other boys, while actually in the course of their 
employment met in the tool room of the defendant. One of these 
boys Nicli Saire, was in charge of the said room. His duties were 
to look after the tools and to give them out to the other employees. 
WTien the deceased was about to pass this room, he was called in 
by one in charge, in fact the testimony shows that he was more 
than called in, for Saire placed his hands upon him and lead him in. 

In this room was an air hose which was a necessary part of the 
employer's machinery. This hose was used for various purposes. 
The evidence does not disclose that the deceased took any part in 
handling or manipulating this hose upon this particular occasion, 
but it was applied to his person by the hoy who had charge of it, 
and as a result of the force of air ejected therefrom which passed 
into the deceased's body, an accident ensued wliieh caused the 
rupture of the deceased's bowels and his subsequent death. 

The testimony discloses the fact that the deceased was not an 
idler in this room. He was upon the employer's premises and was 
in the course of his employment when a fellow employe subjected 
him to the treatment which resulted in his death. 

We hold that the boy was killed while in the course of his employ- 
_ ment upon the employer's premises because of the operation or pros- 
ecution of the defendant's business. 

This case cannot come under the cases decided in other jurisdic- 
tions and adopted by us in the case of Tomkoska t?. Pressed Steel 
Car Co., 2 Dept. Reports 1708, Board's Decisions, Volume 1. 151, 
where we held that the injured man in taking part in this perform- 
ance had taken himself out of the course of his employment and 
had been engaged in what courts have termed "a sportive act" or 
"horse play." In the case under consideration, the deceased can be 
held to have suffered an accident in the course of his employment 
while prosecuting the defendant's business and is therefore entitled 
to compensation. 

The award of the Referee is sustained and the appeal dismissed. 
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Schirnpf v. American Zinc & Chemical Co. 
(4Dept. Reports, 2557). 

Aooidettt in the course of empiovment — Strained 6oofc — Pre-eaiating hernia — Aggra- 
vation of. 
A bricklayer while io the course of his employment strained hia back and aggra- 
vated a pre-existing hernia. Held compensable. 

Appellant represented by H. liemon, Pittsburgh, 
Appellee repreBented by W. F. Wickersbam, Pittsburgh, 

OPINION BY MACKEY, Chairman— November 15, 1918. 
Hearing de novo held at Pittsburgh. 

FINDINGS OF FACT. 
It i3 agreed by and betweeu the parties that the testimony taken 
before the Referee should be adopted by the Board as though taken 
by itself. From this testimony we find the following facts: 

1. The claimant, Adam Schimpf, was employed by the American 
Zinc & Cheanical Co., defendant, as a bricklayer, at Langeloth, Pa., 
at an average weekly wage exceeding f20 per week. That while in 
the course of his employment by the defendant, he suffered an acci- 
dent consisting of a strained back and an exaggeration of a pre- 
existing hernia. 

The Board finds that the claimant has truthfully identified the 
time, place and manner of sustaining physical injury to his body 
while in the course of his employment, and is entitled to compen- 
sation under the Workmen's Compensation Act of 1915. 

The Board also finds tliat both the claimant and defendant were 
under the terms of the said Act at the time of the said injury. 

2. The claimant was incapacitated in consequence of the said 
injury from prosecuting his usual work from May 9, 1917, for a 
period of six weeks after the date of the infliction of said injury. 

3. The Board finds that the claimant gave notice to the defend- 
ant of the injury and offered the defendant the opportunity of fur- 
nishing medical attention during the first fourteen days after the 
said injury. That the said medical sen'ices were not rendered and 
that the claimant was justified in submitting himself to his own 
physician and is entitled to be reimbursed for such reasonable 
expenditures, namely $22.50. 

AWARD. 
It is hereby awarded that the defendant, the American Zinc & 
Chemical Co., pay to the claimant, Adam Schimpf, four weeks com- 
pensation at ?10 a week or $40, together with $22.50 to defray the 
expenses of reasonable medical attention. 
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Micanko v. Rochester & Pittsburgh Coal & Iron Co. 

{iPept. Kepoita, 2558). 

Dependenev — Burden of proofs-Support. 

The burden ot proof is upon the parent to establish dependeucy. Tlie word 
'support" menus the actual necessities of IJvinE, such us food and dothing. 

Appellant represented by Charles J. Margiotti, Punxsutawney. 
Appellee represented by Henry I. Wilson, Punxsiitawney. 

OPINION BY MACKEY, Chairman— November 15, 1918. 

The claimant in the above case claimed compensation because of 
the death of his son who was admittedly killed while in the course 
of his employment for the defendant. 

The only qnestioa in controversy before the Referee was whether 
the claimant was a dependent parent as contemplated by the Penn- 
sylvania Workmen's Compensation Act. 

The Beferee heard all the testimony touching the earnings of 
the father at the time of the death of the son showing whether or 
not the son was in the habit of making contributions to the father 
for his necessary support, and also this official heard the evidence 
touching the expenses of the honsehold. Having considered all 
these items of evidence, he determined that at the time of the death 
of the son the father was not a dependent parent. This finding is 
the subject of this appeal. 

The Board has held in the many cases of this kind that have been 
presented to it that dependency is a question of fact to be deter- 
mined by the circumstances of each particular case and that in 
every instance the burden of proof falls upon him who alleges the 
said dependency. It might be well to repeat the language of the 
Act, for very frequently parents assert their right to compensation, 
not because they become within the terms of the law itself, but 
because of the liberality of the deceased child in that he or she had 
been accustomed to make gratuitous contributions to the family 
puree. 

It must be^borne in mind that the Act provides in Section 
307-(7) that "if there be neither widow, widower, nor children, then 
to the father and mother, or the survivor of them, if dependent to 
any extent upon the employe for support at the time of his death." 

The significance of the word "support" has been fi'equently over 
looked. The parent may have been a recipient of money from a 
child either, because of the voluntary contributions of such child 
or because of the assertion of parental authority and the demand 

i; ■,o.-:b,V^TOO*^[C 



by such parent of the child's wages. At the same time this parent 
niiiy have been wholly independent of any such means of support, 
although, because of the money thus received, the family may have 
indulged either in luxuries or investments to which the terms of 
our law are totally indifferent and have no application. It seems 
to us that the word "support" determines the real intention of 
this legislative provision. We take it that this word in the Act 
means the actual necessities of living, aiicU as food and clothing, 
with no particular limitation in any one case as to the extent of 
the expenditures for such necessities, for each particular case must 
present its own facts. The claimant is entitled to be judged depend- 
ent upon the contributions of a deceased child, if these contribu- 
tions have been necessary for support interpreted in accordance 
with the station of life and manner of living of those who assert 
such dependency. 

In other words, we mean by this that it might be shown that the 
child's contributions to the family purse had been necessary to 
maintain other members of the family in school or to furnish musi- 
cal instructions to other members or to maintain an automobile or 
to obtain other very proper luxuries which cannot be included in 
the category of actual support. 

We do not think that the legislature intended that the employer 
should pay compensation in order to secure these items for the 
home, but we hold that it definitely expressed its thought by the 
careful use of the word "support." 

The Keferee heard all the claimant's evidence touching the deter- 
mination of the vital issues involved in this case and we finding 
nothing in the record which would warrant any revision of his 
final conclusion. 

The disallowance is accordingly affirmed and the award dismissed. 



Hesson v. Philadelphia & Reading Ry. Co. 
(4 Dept. Reports, 2561). 

Interstate commerce — Car inspector. 

Where a oar inspector was killed in dcfcndnnt's yard as he was crossing the 
traclis on his way to inspect cara loadeti witli freight destined to points outside of 
the State of Pennsylvania, he was engaged in intcr-st 



Appellant represented by Louis I^evinson, Philadelphia. 
Appellee represented by George Qowan Parry, Philadelphia, 
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OPINION BY C0MMIS8I0NEK SCOTT— Noveml)er 15, 1918. 

The claiiuant'e deceased husband was a car inspector for the 
defendant raiway company and the Keferee has found that at the 
time he was struck by a train of cars in the defendant's Port Rich- 
mond yard, Philadelphia, he was crossing the tracks on his way 
to inspect cars loaded with freight destined to points outside tbe 
State of Pennsylvania. 

In other cases which have come before the Board where the ques- 
tion of alleged interstate employment by the claimant has come 
in question, the Board has adopted the recognized legal rule that 
when the defense of inter-state commerce is set up, the burden of 
proving such defense is on the party relying upon it. 

We have carefully read the testimony before the Referee and 
although there may be lack of direct testimony to establish the 
inter-state character of the employment of the claimant's deceased 
husband, yet from a consideration of the evidence as a whole we 
cannot say that the defendant's sixth finding of fact is unsupported 
by competent material testimony and under the rule announced in 
St Louis & San Francisco Ry. Co. v. Searl, 229 U. 8. 156, the 
" deceased employe in this case was directly engaged in inter-state 
commerce and compensation must be denied. 

The findings and conclusions of the Referee are aflBrmed. Appeal 
dismissed. 



*Dunmyre v. Hackett & Liberto. 

{4 Dept. Reports, 2588). 

Independent oontraotor. 

Where decedent contracted with defendant to do a Bpecifio thing — haul coal from 
the mine to tbe railroad at a fixed compensation, and there were not proTitdons for 
coutinDODS or definite service and uo right of control reserved b; the defendant as 
to any detail, he was an independent contractor and not an employe nor servant. 

Appellant represented by Wallace & Bohrer, Kittanning. 
Appellee represented by M. M. Welsh, Pittsbui^h. 

OPINION BY COMMISSIONER SCOTT— November 15, 1918. 

We have carefully considered this case and discover no error in 
the findings and conclusions reached by the Referee. Hackett & 
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Liberto, co-partners, were owners of a coal mine situated near East 
Brady about one mile from a shipping point on tlie railroad. They 
employee! the claimant's husband and otlier teamsters, as well, to 
haul coal from their mine to the railroad when cars were available. 

The important inquiry in the case is, Was the claimant's husband 
an employe of the defendants? This must be determined from a 
consideration of the contract of employment. The testimony which 
has any bearing on tlie nature of the contract and what was done 
by the parties under it is found in the testimony of three witnesses, 
that of the claimant and of the two defendants ; the claimant her- 
self bad no personal knowledge of the terms of the contract of 
employment, she was not present when any arrangements between 
her husband and the defendants or either of them were discussed 
or made, and the exact relation between the defendants and her 
husband regarding the hauling to be done by him was a matter of 
inference only, on her part, she knew her husband did general haul- 
ing for people in the neigliborhood, such as hauling lumber, gravel 
or flittings; that since the mine of the defendant had been opened, 
some months prior to the accident, he had, when called upon, if 
not engaged at other work, hauled coal from the defendant's mine 
to the railroad by the load or ton and had been paid a certain 
amount fixed by the tonnage hauled, or the trips made; that at 
times he had taken with him his son-in-law and his team whom he 
paid out of cheeks received by bim from the defendants, that he made 
three or four trips a day and hauled three or four days in a week. 

The only direct evidence as to the nature of the contract of 
emp?,oyment is in the testimony of the two defendants and which 
is to this effect: that the claimant's husband was to load and haul 
coal from the mine of the defendants to the railroad at ?l a ton, 
railroad weight, using his own team and wagon and at times an 
extra team furnished by him: that the employment did not contem- 
plate his exclusive services and that the claimant's husband had the 
right and did haul coal and other materials for other persons dur- 
ing the general period he was hauling for the defendants, that the 
defendants also during this period employed other teamsters under 
like arrangements. In other regards the circumstances of the 
employment were such .is stated by the claimant in her testimony. 

Tt is apparent that the contract of he claiman's husband wih 
the defendants involved only the obligation on his part to do a 
sT'Pciflc thing, haul cnal from tbf m'ne to the railroad for which he 
was to receive |1 per ton. There was no provision for continuous 
or definite service. Each time he was called by the defendants to 
lii'iil their cnal he entered into a new, separate engagement to 
h;!ul the coal from a definite point to a particular car placed liy the 
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railroad for the defendante, at a fixed rate of coinpensation for each 
numher gf tons necessary to fill the car. 

There was no right of control reserved by the defendants as to 
any detail which might be necessary to carry out his undertaking. 
He was not limited as to the number of trips made in a day. Prom 
all that appears there was no right in the defendants to direct bim 
to haul any of the loads from the mine to any other place or party 
than to tbe car. 

We agree with the Iteferee that the claimant's husband under the 
arrangements or contract of his employment was not the employe 
or servant of the defendants. The disallowance of compensation is 
afSrmed and appeal dismissed. 



Burke v. Aspromet Co. 

(4Dept. Reports, 2565). 

Lcagae Island—Property ceded to United States — Jurisdiction. 

Where an employe is iojared while working on Navy Yard groonds ot IieBgue 
IslADd, he is not entitled to the henefits of the Pennsylvania Workmen's Compcn- 
Hation Act, as the territory was ceded to the governmetit of the United States with 
the conaent of the State of Pennsylvania, and therefore, is not a part of the State 
nor subject to its laws. 

Appellant represented by Isaac M. Price, I'hiladelphia. 
Appellee represented by C. Donald Swartz, Philadelphia. 

OPINION BY MACKEY, Chairman, November 15, 1918. 

The claimant, Charles Burke, was on and before May 3, 1918, an 
employe of the defendant, Aspromet Co., doing a general contract- 
ing business, with its home office in New York City. The claimant 
was a laborer and his average weekly wage was $22 payable weekly. 

The defendant had a contract with the United States Government 
for the construction of an aircraft assembling building at the 
Philadelphia Navy Yard, on territory known as League Island. 

While working upon this building, the claimant was injured on 
the aforesaid date, May 3, 1918. The defendant has challenged the 
jurisdiction of the Workmen's Compensation Board of Pennsylvania, 
and asserts that because of the provisions of tbe Constitution of 
tbft TJuited States and certain Acts of Assembly of Pennsylvania 
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the territory upon which this accident happened is no longer a part 
of Pennsylvania. The grounds of this defense, which were sustained 
by the Befei'ee, are as follows: 

In Article 1, Section 8, Paragraph 17 of the Con- 
stitution of the United States, it is provided that Con- 
gress shall exercise exclusive legislation in all cases 
whatsoever, over such District (not exceeding ten miles 
square) as may, by cession of particular States, and the 
acceptance of Congress, become the seat of the Govern- 
ment of the United States, and to exercise like authority 
over all places purchased by the consent of the legisla- 
ture of the state in which the same shall be, for the erec- 
tion of ports, magazins, arsenals, dock yards, and other 
ueedful buildings. 

We find that all lands included within League Island were ceded 
to the government of the United States with the consent of the Leg- 
islature of Pennsylvania by certain acts of General Assembly. The 
Act of 29 March 1827, P. L. 153, provides 

That all the jurisdiction, right, title property and 
interest of this Commonwealth over, in and to the terri- 
tory now in possession of the United States and occupied 
as a Navy Yard included within the present wall 
around same, sitnate in District of Southwark in the 
County of 'Philadelphia, bounded, east by Delaware 
Elver, is hereby ceded and conveyed together with build- 
ings and appurtenances thereunto belonging to the Gov- 
ernment of the United States. 

Provided, That the cession hereby made shall continue 
in force so long as the territory shall be used by the 
Government of the United States for the purpose of a 
navy yard. 

And Provided that all process, civil and criminal of 
tlie Commonwealth of Pennsylvania shall extend into 
and be effectual within the territory hereby ceded, as 
if this law had not been passed. 

Subsequently the Act of Tebruiiry 10, 1863, P. L. 1863, page 24 
enacted the following: 

"That the consent of the Commonwealth of Pennsyl- 
vania is hereby granted to the United States to purchase 
title to all that Island in the Delaware River at and 
above the mouth of the Schuylkill River, in the City and 
County of Philadelphia, known as League Island — con- 
taining about six hundred acres — and the Common- 
wealth of Pennsylvania hereby' cedes to the United 
States of America for naval and other purposes accord- 
ing to terms of the Constitution of the United States, 
the right to exercise exclusive legislation and jurisdic- 
tion over all said Island and marsh land and also over 
all the inland channel or water way. To be effective 
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upon acceptance by Act of Congress and certificate 
thereof recorded in Eecorder of Deeds Office, Philadel- 
phia. By a supplement to said Act of 1863, enacted by 
April 18, 1867, we find that Section 3 provides ; "Upon 
acceptance of said grant by certificate of the Secretary 
of the Navy, duly recorded thereupon and thereafter 
sovereignty and right to exclusive jurisdiction over all 
the said premises shall be vested in tbe United States of • 
America. 

Provided, that nothing herein contained shall be con- 
strued to interfere with the service of civil or ciiminal 
process within the premises hereinbefore mentioned." 

The claimant maintains that this legislation has not deprived the 
State of the right of passing any legislation affecting this territory, 
unless such legislation might be in conflict with Acts of Congi-esa 
regulating the same subject and that the reservation of the right 
of the State to civil and criminal processes clearly indicates that 
there has been no complete abandonment of State authority and 
has not worked a physical separation between this territory and 
the State at large. 

On the other hand the defendant takes the position that the "juris- 
diction reserved was for the purpose of providing that there should 
be no neutral territory where civil and criminal process might not 
be served but that the right to legislate with jegard to all matters 
in connection with the Philadelphia Navy Yard is exclusively in the 
Congress of the United States and that the Legislature of Penn- 
sylvania has no control or right to legislate thereon. 

The claimant relies on the case of County of Allegheny v. McClung, 
53 Pa. 482 where a conflict arose between the State and Federal 
authorities under the following circumstances: 

Within the county of Allegheny there was a military station owned 
by the United States. An explosion had taken place and many 
people had been killed. The coroner of the county visited the prem- 
ises and held his inquest. The county refused to pay his fees, 
setting up that it was a territory over which it had no authority, 
because of the ownership by the Federal Government and the pro- 
rision of the Constitution of the United States as to exclusive 
legislative authority over the same. 

Chief Justice Woodward in writing the opinion of the Court 
supported the right of the coroner to enter upon the premises for 
the performance of his official duties, but a study of the case will 
not strengthen the claimant's position, for it clearly appears that 
in order to sustain the coroner's right in this respect it became 
necessary for the court to hold that his official visit and inquest 
following thereon were in the nature of a criminal process and 
came within the real meaning of the reservation in the grant. This 
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same question has been before the Supreme Court of Micbigan in 
Willis V. Oscar Daniels Co., 166 N. W. 496. Tbe logic of the court's 
opinion ia irresistible and the precedents there cited established 
beyond contradiction the thought that the question is not one of 
power over subjects or departments of legislation, but is one of 
territorial jurisdiction, and that after the cession ot property and- 
jurisdiction over it, that property is not a part of the state nor 
subject to its laws. For the reasons so clearly expressed in the 
Referee's report, in addition to the above conclusions of the B«arA, 
the disallowance is affirmed and the appeal dismissed. 



*Haines v. Aetna Explosives Co. 

T. N. T. — Ea!p03ure to — PoUonous effects — Occupational ditease. 

An employe was continuouslj exposed to the poisonous efEects of T, N, T, in 
the course of his occupation and the testimon; did not indicate that the conditions 
were brouEht about at any particular time and place. Held as an occupational 
disease. 

Appellant represented by R. M. Henderson, Huntingdon and Win- 
throp & Stimson, New York, N. Y. 
Appellee represented by A. S. Fisher, Altoona. 

OPINION BY MACKEY, Chairman— November 15, 1918. 
Hearing de novo held in Pittsburgh, October 2, 1918. 

It was agreed by and between counsel for the claimant and the 
defendant that the testimony taken before the Referee in the above 
entitled case shall be adopted by the Board as though taken by 
itself with the privilege extended to either side to hear whatever 
testimony it mightk desire to present. 

FINDINGS OP PACT. 

1. Tri-nitro- toluol (T. N. T.) has a poisonoiis eflfeet on the human 
system externally and internally. 

2. Externally, absorption through the skin is the greatest eonrce 
of danger. T. N. T. may cause a dermatitis or it may be absorbed 
into the system through the skin without causing any skin lesion. 
The dermatitis is purely a local condition and is set up without 

*See page 405. Oasee Appealed to Courts. 
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producing any coDstitutional effects and Is not a manifestation of 
a general poisoning of tlie body. 

3. Continuous exposure to this clieniical for a considerabli" 
period of time is necessary to produce diseased conditions in the 
iiody— iu the majority of cases this occurs in from four to sixteen 
weelts — and such disease is manifested by gastrointestinal disturb- 
ances, toxic jaundice and aplastic anaemia. Sucli effects are the 
result of a continued exposure and are of gradual growth and devel- 
opment. 

4. The deceased, Thomas P. Haines, was employed by the Aetna 
Explosives Co. from August 1 to October 5, 1917, in their T. N. T. 
department.- During that time he was exposed continuously, in the 
course of his occupation, to the poisonous effects of T. N. T, He 
was able to continue at his worlt and did not experience any unusual 
or deleteriofis effects until October 5, when he was taken suddenly 
iU and presented all the features of a general poisoning from T. N. T. 

CONCLUSION. 

There is nothing in the testimony to indicate that such conditions 
were brought about at any particular time and place, but were the 
result of a prolonged and continuous exposure. Thereforp, in this 
particular case there are no facts to indicate an aRcident but rather 
a disease growing out of occupation. 

The language of Mr. Justice Moschzisker in Macauley v. Imperial 
Woolen Co., 261 Pa. 328 governs the present case. The Court there 
said "where, however, death results from germ infection to present a 
case of this character within the Act of l!il5, the disease in question 
must be a sadden deveiopnient from some such abrupt violence to the 
j)hysica! structure of the body as already indicated, and not the mere 
result of gradual development from long continued f-^posnre to 
natural dangers incident to the employment of th^isea.';ed pewnn, 
as in cases of occupational diseases, the risks of which are voluntarily 
assumed." 



Doktor V. Ellsworth Collieries Co. 
(4 Dept. Reports 2572). 
Injarv to leg — Ae<Aient — Recovery — Infantile pardlvais. 
The claimant BufEerod an injury to bis leg as the result of a fall and was en- 
titled to coinpGDsa.tion for disahllity as this was clearly an accident. 

The claimant is now a victim of infantile paralysis hut this condition is not due 
to the injarj received, and therefore, the petition to terminated the agreement will 
be granted. 



_tOO*^H 



Claimant represented by John Mayer, Ellsworth. 
Defendant represented by M. M. Welsh, Pittsburgh. 

OPINION BY COMMISSIONER LEECH— November 15, 1M18. 

The Compensation agreement in this case, No. 348552 was entered 
into between the claimant and the defendant company on February 
28, 1917, and set forth, inter alia, that whilst the claimant was en- 
gaged in the course of his employment on September 30, 1916, he 
slipped on the track in the mines where he was working, and fell, 
striking Ills leg against a tie. Under this agreement, compensation 
was paiti periodically to the claimant up until December 28, 1917. 
Tbf defendant company caused an investigation to be made into the 
facts in this case, and being satisfied that the disability due to the 
injury complained of had entirely disappeared, and that the claim- 
ant's continuing disability wa.s in no way due to the injury upon 
which the compensation agreement in this case was based, on June 
1918, presented its petition for a review of said agreement. 

This petition came on to be heardbefore the Workmen's Compensa- 
tion Board at its meeting in Pittsburgh, October 3, 1918, and it having 
there developed that the petition should have been to terminate rather 
than to review, the Board directed the defendant to file a petition to 
terminate the agreement, as of the date of the petition to review, to 
wit: June 18, 1918. This petition is now before us for consideration. 

The testimony of a number of able medical experts who had made 
a careful examination of the physical condition of the claimant was 
taken in the presence of the Board. All of the physicians examined 
were of the opinion that the claimant is now a victim of a disease 
technically known as poliomyelitis commonly called infantile paraly- 
sis, and that this condition is not due in any way, directly or in- 
directly, to the injnry received by the claimant wl'en he fell, striking 
his knee, causing the disability npon which the Compensation agree- 
Tnent in this case was based. They are all of the opinion that the 
fall nt that time was due to the presence of this insidious disease 
which affects the spinal column, and that the several instances of 
falling, such as described by the claimant, were manifestations of 
the presence of this disease at that time. 

There is no question at all but that the claimant was entitled to 
compensation for the disability due to tbe fall, as this was clearly 
an accident arising in the course of his employment, although the 
accident was due to a physical weakness, and compensation should 
have been paid by the defendant up to and including the date of the 
filing of its petition, June 18, 1918. 

The Insurance carrier in this case stopped payment of compensa- 
tion December 28, 1917, without taking the necessary legal steps 
to warrant such action, and whilst it is entirely probable that the 
20 
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disability arising from the injury resulting from the fall had entii-ely 
disappeared prior to that date, there is no evidence before the Board 
that would warrant us in fixing any other date than that upon 
which the petition to modify the agreement was presented, to wit: 
June 18, 1918. 

The Board, therefore, being satisfied that the present disability 
of the claimant is not due in any way to an accident occurring to the 
claimant in the course of his employment, but that he is suffering 
from and his present disability is due to the disease known as 
poliomyelitis or infantile paralysis, is compelled to conclude that the 
compensation in this case should terminate as prayed for in the peti- 
tion, as of June 18, 1918 and so orders. 



Haber v. John Monks & Son. 
(4 Dept. Reports 2569). 

TBrmination of agreement — Etndence— Employe able to retume vsork. 

A petition for termination of an agreement will be granted nben supported by 
anfficient medical evidence that the daimant is able to return to work. 

Appellant's counsel Isaac M. Price, Philadelphia. 
Appellee's counsel E. B. Brandriff, Philadelphia. 

OPINION BY MAOKEY, Chairman— November 19. 1918. 

Hearing dc novo held before Workmen's Compensation Board at 
Philadelphia, November 14, 1918. 

FINDINGS OF FACT. 

1. Max Haber, Claimant, on December 5, 1917 was in the employ 
of John Monks & Son, sub-contractors for the Merchants Shipbuild- 
ing Corporation and suffered an injury while in the course of his em- 
ployment. 

2. Both the emploj*r and employe bad accepted the terms of the 
I*ennsylvania Workmen's Compensation Act of 1915. A compensation 
agreement was entered into on February 26, 1918 providing for com- 
pensation at |10 per week from fourteen days after the date of the 
accident so long as the present disability remained unchanged. 

3. On May 9, 1918 the employer filed a petition under Section 
426 of the Act asking that the said agreement be terminated because 
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the dieability had ceased and the claimant was able to return to work. 
The average weekly wage at the time of his injury was $34.38. 

4. The Board having granted a hearing de novo ordered an examin- 
ation ^f the claimant by Dr. Walter H. Blakeslee, who testified as 
Tollows : 

"Examination of the left ring finger discloses a scar 
about three-quarters of an inch long in the middle of the 
palmer surface of the finger between the distal and mid- 
dle joints running parallel with the long axis of the 
finger. This scar was permanetnJy healed and involved 
some of the underlying tissues to the flexor tendons of 
that finger. , 

In consequence of this, the tendon is bound down tight 
and does not permit the flexion of the finger at the distal 
joint. 

The second joint and the first joint are Intact and 
there is no interference witli flexion in that part. 

The scar is thickened indicating that in the healing 
the process was slow and had lead to a deposit of 
considerable scar tissue. The color of the scar is white 
which indicates chronicity, that is to say, that, the scar 
has been firmly healed and united for some months. 
There is practically no loss of function In handling a 
hammer or in lifting heavy weights. He was able to 
grasp a hammer with the left hand and strike with con- 
siderable force a large piece of iron which I had in the 
ofSce. 

From my examination of hie left ring finger I con- 
clude that there is no loss of function in that hand that 
would prevent him from returning to his usual occupa- 
tion. 

Q. Would that apply as of May 9, 1918? 

A. I believe so from the condition of the acar at 
the present time, because it has assumed a whitish ap- 
pearance which indicates that it had been healed for a 
long period of time." 

CONCLUSIONS OF LAW. 
The Board, therefore, concludes in consequence of the medical testi- 
mony iu connection with the other testimony heard an inspection of 
the claimant himself, that the claimant was able to return to work 
on May 9, 1918, and that the petition of the employer to terminate 
the compensation agreement as of that date should he granted and 
the order is accordingly made. 
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Reno V. J. E. Baker Co. 

(4 Dept. Heports 2605). 

Accident in course of eiiiployment-~-On emphper's premites. 

All employe alter cont>)u<1iiig hia <lay*s work was oii Jils way liome. Whil* on the 
mate whicli tlic foreman had instructed him to use he was atnioli bj a diiikoy 
tnginp. Held, lie was in tlie course of his employment anrt was injurml upon the 
lircmisea of liis employer. 

Appellant represented by F. J. Curley, Reading. 
Appellee represented by Jno. M. Groff, Lancaster. 

OPINION BY MACKEY, Chairman— November 22, 1918. 

The Keferee has found the following material facts which are suj}- 
ported by the evidence and adopted by the Board : 

"The claimant liad concluded his day's work at the 
crusher on the plant of the defendant, and was about 
to return home; in order to do so he adopted a route 
which he bad been instructed to use by the foreman of 
the plant, and in doing so walked up along the tracks 
used by the defendant in the operation of the dinky en- 
gines to a point where another crusher was located, 
where he stopped for the purpose of ascertaining whether 
he could secure a 2 15-16 inch collar which he needed to 
re-inforce a shaft on the crusher which he was operating, 
that he called to the men at the crusher, but before he 
spoke to them about the collar he was struck by a dinkey 
engine, sustaining the injuries as above recited." 

Under these circumstances we hold that the claimant was in the 
course of his employment and was injured upon the premises occu- 
pied by them and that this unfortunate occurrence resulted because 
of the operation of the defendant's business. 

There seems to ns to be no escape from the conclusion that the 
case comes within the provisions of Article III, Section '^0'i of the 
Pennsylvania Workmen's Compensation Act of 1915. 

The award of the Referee is accordingly affirmed and the a])peal 
dismissed. 
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Baith V. Aetna Chemical Co. 
(i Dept. Reports 2006). 

Aecidenf in ike course of employment — Inhalation of poisonous gases, 

A. uarpeuter had been injured because of the inlialation of poisonous gtiscs. This 
experience had 1>een sudden and unexpected, producing an immediate efEect upon 
liim. Held that he suffered au aecident within the meaning of the Act. 

Appellant represented by W. M. Henderson, Huntingdon. 
Appellee represnted by J. Banks Kurtz, Altoona. 

OPINION BY MACKEY, Chairman— November 22, 1918. 

On October i, 1917, in an opinion by Commissioner Scott, the 
Board sustained an award of compensation to the claimant who had 
been engaged as a carpenter for the defendant and had been in- 
jured because of the inhalation of poisonous gases. 

The evidence clearly shows that the experience of the workman in 
this particular had been sudden and unexpected producing such an 
immediate effect upon him that lie had suffered an accident within 
the meaning of the Pennsylvania Worltmen's Compensation Act of 
1915. 

Commissioner Scott there distinguished between the Board's deci- 
sions where compensation had been allowed or disallowed under 
somewhat similar circumstances, quoting Sawiski v. Foerderer, 2 
Dept. Reports 835, Beaton v. Hero Manufacturing Co., 2 Dept. Reports 
843 and Kephart v. Glasgow Iron Works, 2 Dept. Reports ISOO. 
Since the writing of that opinion the Supreme Court of the State in 
Ivane v. Horn & Hardatt Baking Co , 261 Pa. 329 has clearly defined 
what is meant in the act by the terms "injury" and "personal in- 
jury." 

There is no qu^tion, then, that the claimant in this case suffered 
an experience entitling him to compensation for the injuries naturally 
resulting therefrom. 

After having paid eompenaation for some considerable time the de- 
fendant, on August 22, 1918, filed $ petition for termination under 
Section 426 of the Act alleging that "the physical disability of 
claimant had ceased, said claimant is not now disabled os the result 
of any accident or injury while in the employ of the defendant," and 
further that "said claimant has worked during a period of alleged 
disability. Claimant has declined to accept offers of employment 
made by employer." 

The claimant filed an answer to this petition denying that his dis- 
ability h^s ceased or ttiat he is not at the present time disabled as a 
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censequence of his injury. The answer further set np that the claim- 
ant has not been able to work and, as a matter of fact, haa not worked 
from the time of the accident to the time of the filing of said answer 
except at times when he undertook some physical employment to 
determine whether or not he was able to perform such work. The 
answer then asserts that eveiy attempt to work the claimant had not 
only failed in his efforts but that he had been rendered so helpless 
that in each instance be had been confined in bed as a result thereof. 
The petition and answer were referred to Referee Snyder who heard 
the evidence in support of the same and found, inter alia, as follows: 

"The employe has made attempts at various times to 
work at his trade as a carpenter and was unable to do 
so, and the preponderance of testimony adduced at the 
hearing clearly shows that the disability has not ceased, 
and that the cause of his disability at the present time 
is the resultant effects of the accident sustained in the 
course of his employment." 

The Referee, accordingly, dismissed the petition. 

The case is before the Board on appeal alleging that the Referee's 
findings are not supported by the evidence. This proceeding involves 
the determination of facts supported or denied by medical testimony. 

We do not feel that we would be justified in disturbing the con- 
clusions reached by the Referee, therefore, they are affirmed and the 
appeal is dismissed. 



Coulson r. ]. W. Coulson & Bro. 

(4 Dept. Reports 2608). 

Petition to terminate agreement — Allegation) not supported. 



When a petition for termination ie filed and the allegations nre not well founded 
"in fact and not supported by evidence it will be dismissed. 

Appellant represented by C. E. Graham, Allentown. 
Appellee represented by Guy W. Range, Hanover. 

OPINION BY MACKEY, Chairman— November 22, J 91 8. 
Hearing rfe novo held at Harrisburg. 
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FINDINGS OF PACT. 

1. An agreement providing for compensation for disabilit; was 
entered into between J. W, Ck)ulson & Bro., through its insurance 
carrier, The Ocean Accident & Guarantee Corp., Ltd., and Harry J. 
Coulson, the employe, on March 28, 1916, being Compensation Agree- 
ment No. 564337, providing for tlie payment of compensation at the 
rate of $5.85 per week for an indefinite period. Compensation under 
the said agreement was paid to the injured employe up to and in- 
cluding March 18, 1918. 

2. Upon March 16, 1918 the insurance carrier which had received 
permission from the Board to Intervene, filed a petition asking that 
the compensation agreement be terminated alleging that the dis- 
ability of the said Harry J. Coulson, the injured employe, had termi- 
nated, setting up that he was able to work. 

3. The case was referred to a Referee who found as follows : 

"That while the medical testimony shows that the in- 
jured employe might be able to perform some work of a 
selective character, he nevertheless had not recovered 
on June 20, 1918 on the date of last hearing, nor suffi- 
ciently so as to be able to return to hia usual employ- 
ment by reason of the fact and his nervous system re- 
sulting from the injury lie had sustained and further 
that there is no testimony to the effect that the claimant 
bad been offered any work by his employers that he could 
do, or that he had any offer to work from any source 
that he could be expected to perform." 

The Referee upon these findings dismissed the petition. 

4. The Board granted a hearing de novo in order to more definitely 
determine the real condition of the claimant and to ascertain 
whether or not there was any agreement between him and his em- 
ployer, who happened to be his father, that no employment should 
be furnished him to the disadvantage of the insurance carrier. 

5. The case was heard by the Board at Harrisburg on November 
12, 1918 and in consequence of the medical testimony as well as that 
of the claimant and a personal inspection of the claimant and a re- 
view of the testimony taken before the Referee, which by agreement 
of the parties, was adopted by the Board as though taken by itself, 
we conclude, that the disability of the claimant has not ceased and 
that the allegations of the petition are not well founded in fact nor 
supported by the evidence. 

CONCLUSIONS OF LAW- 
In consequence of the foregoing facts the petition of the insurance 
carrier is dismissed, the compensation agreement is reinstated in 
full force and effect. 

i:.,:-ro.-:b,V^TOO*^IC 



Kunin V. Pennsylvania R. R. Co. 

(i Dept. Reports 2603). 

Course ol ewpU>j/'>tent- — On employer't premises— After lomliing hours — Nut furlher- 
ing employer's business. 

An employe of a railroad eompany was on his way home after his day's work was 
finished, when he was injured by a fall from a train on which be was riding for his 
own convenience. He was not in the course of his employment although be was 
injured upon the premises of the defendant, Hi8 presence at that point was not 
required nor was he engaged in furthering his employer's business. 

Appellant represented by Harry Keiss Axleroth, Philadelphia, 
Appellee represented by Clarence P. Culin, Philadelphia. 

OPINION BY MACKEY, Chairman— November 22, 1918. 

Peter Knnin was employed by the Pennsylvania R. R. Co. as a 
freight brakeraan. In consequence of his duties incident to his em- 
ployment he reported at the Shire Oaks yards on May 19, 1917, went 
to the office where he was "checked off" for the day and in company 
with a fellow employe started for his boarding house a distance of 
about two miles. He chose to walk upon the tracks of the defendant 
in making this trip. After walking a short distance a freight train 
passed going in the same dii'ection as himself when he and his com- 
panion jumped upon this train and rode to a point near their destina- 
tion. While attempting to alight from the train he fell underneath 
the cars receiving injuries which resulted in the amputation of his 
right leg below the knee. He urged in the behalf of his petition for 
compensation that he was still in the course of his employment, in- 
asmuch as lie had started for his boarding house where the defendant 
had an arrangement with the proprietress whereby for the accommo- 
dation of her boarders, upon notice from the employer she would 
post upon a blackboard the hours when each employe was expected 
for work. 

We cannot find that this arrangement strengthens the plaintifPs 
case. The defendant did not own nor operate the boarding house, 
nor was it located upon its property and the evidence established 
the fact that there was no connection whatsoever between the defend- 
ant and this boarding house. The claimant had finished his day's 
work. Had he been injured while leaving the premises of the de- 
fendant because of the operation of the defendant's business, in the 
absence of any proof that he had been engaged in inter-state com- 
merce, his right to com^iensation would be perfectly clear. Tn this 
case, instead of quitting the employer's premises, he chose to use its 
tracks as a highway and in addition thereto elected to become a 
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trespasser upon one of its trains, for his own convenience. He wa« 
not in the course of his employment and although he was injured 
npon the premises of the defendaut because of the operation of the 
defendant's business, nevertheless, his presence at that particular 
point was not required because of his employment by the defendant, 
nor was the claimant engaged in furthering the employer's busi- 
ness. 

Under these facts there can be no possible ground upon which the 
claimant can recover compensation, for in no particlar does this case 
meet any of tlie conditions set out in Article III, Section 301 of tie 
Pennsylvania Workmen's ''"mpensation Act of 1915. 

The disallowance of the R«leree is accordingly aCBrmed and the ap- 
peal c 



*Frye v. Philadelphia & Reading Ry. Co. 

(4 Dept. Reports 2647). 

^nter-state comme/ce — Burden of proof — Characttr of employment. 

An employe, who bad reported for his duty, which waa to drop cara in a claBsi- 
fication yard, but who had not done anj work was injured. There was no evidence 
tliat the cars he was to drop were inter-atate in character. He was not cngaEed at 
tliat particular time in neither inttr-state or intra-atate service. 

The burden of proof to catablisb inter-state commerce is properly placed upon 
the employer when he sets it up as a defense and the character o£ employment is 
to be strictly determined as of the time when the injuries were suffered. The rral 
test is the work the employe was engaged in at the very time of the accident. 

Appellant represented by Oeorge Gowen Parry, Philadelphia. 
Apjiellee represented by Scott S. Leiby, Hatrisburg. 

OPINION BY MACKEY, Chairman— December 4, 1918. 

The claimant, Ruth L. Frye, has filed a petition for compensation 
in behalf of herself and her minor child, predicating her claim npon 
the fact that her husband Preston Martin Frye was killed while in 
the employ of the defendant, the Philadelphia & Reading Ry Co., on 
August 14, 1918. 

The defendant is contesting the widow's right to compensation 
in this case alleging that at the time of tlie injury which caused the 
death of the workman, both he and the employer were engaged in 
interstate commerce. The defendant, on this ground, challenges the 
jurisdiction of the Workmen's Compensation Board. 

*See page 405. Cases Appealed to Courta. 
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The Referee's fourth finding of fact involves the material issues. 
We quote from the same as follows: 

"That the decedent's duties were to drop cars in the 
east-bound classification yard at Rutherford, Pa., that 
this work consisted in getting on the cars after they had 
been left by the engine, taking off the brakes and riding 
the cars down the grade to the end of the track, from 
whence they were taken by another engine to their 
destination ; that at the time of the accident, which re- 
sulted in the death of the decedent, he had reported for 
duty, but had not done any work as there were no cars in 
the yard to be dropped ; that after the accident a number 
of cars arrived in the yard, moving and en route between 
points within and without the boundaries of the State of 
Pennsylvania; that it would have been the duty of the 
decedent to drop said cars had he not been injujred; 
that there is no evidence to show that all the cars which 
were dropped in said classification yard were inter-state 
in character or that the duties of the decedent were ex- 
clusively of such nature." 

In addition to the foregoing the Referee has also found, as a fact, 
as shown by his fifth finding, that at the time of the injuries which 
caused the death of the workman, he was not engaged in inter-state 
commerce. We regard this finding in the nature of a statetdent of 
the Referee's opinion as to the weight of the material facts as set 
out in his fourth iinding and more properly his conclusion of law 
based upon the previously stated facts. 

The question of whether or not an employe is or is not engaged 
in inter-state commerce at a given time is a fixed question of law and 
fact, Mooney v. Lehigh Valley R. R. Co., 261 Pa. 339. It cannot 
be so definitely stated in a finding of fact as to require a hearing de 
novo if we differ from such conclusion, for we could consider it as a 
question of law. See McCauley v. Imperial Woolen Co., 261 Pa. 312. 

We will, therefore, consider the question of inter-state commerce 
involved in this case based upon the adoption of the Referee's find- 
ings of fact as included in the fourth finding and disregard the fifth. 
There was a time when the trend of judicial decisions was toward 
including almost every possible activity of a railroad employe in the 
category of inter-state commerce, thus bringing the employe within 
the benefits of the Federal Employers' Liability Act of 1908, which 
was a measure intended to provide a modern piece of legislation in 
the interest of injured railroad employes. It removed many of the 
hardships of the common law method of dealing with these cases and 
eliminated or modified certain common law defenses, when it was 
once shown that both the employer and employe, at the time of the 
accident, had been engaged in interstate commerce. Since the adop- 
tion of Workmen's Compensation laws by many States these former 
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judicial determinations have worked to the disadTantage of tbe in- 
jured workman, for where a precedent bad been thus established de- 
claring an employe under certain circumstances to have been en- 
gaged in inter-state commerce the application of a State Workmen's 
Compensation Act was thus denied, for it has been many times de- 
cided that when Congress once enters a particular field of legislation, 
as to which the constitution has given it exclusive jurisdiction, that 
it does so to the exclusion of all State regulation on the particular 
subject. See Erie v.'Winiield, 244 U. 8. 144. 

The advent of Workmen's Compensation laws has altered the situa- 
tion. While formerly theie was a very proper tendency toward a 
liberal construction of the Act of Congress of 1908 in order that it 
might bring as large a class of workmen as possible within its bene- 
fits, now it is quite natural and proper that the same object should 
restrict the terms of that act to as narrow a compass as possible in 
order to widen the opportiftiities of Workmen's Compensation laws 
and to include within its terms a large class of beneficiaries who 
otherwise would be cut off with no compensation for injuries suffered 
in the course of employment if adjudged an inter-state activity with- 
out the negligence of the employer. 

The burden of proof to establish inter-state commerce is properly 
placed upon the employer when he sets it up as a defense and the 
character of the employment is to be strictly determined as of the 
time when the injuries were suffered. Hench v. Pennsylvania E. R., 
240 Pa. 1, Behrens v. E. R. Co., 233 U. S. 473. The modern tendency 
can be no better illustrated than by R. R. Co. v. Winters, 244 U. S. 
353, where the court held that an engine, while being repaired, was 
in neither inter-state nor intra-state activity, although the last trip 
that it had made before it went into the repair shop and the very 
next one in which it was engaged after its repair were inter-state. 

In Erie R. R. v. Downs 250 Fed. Rep. 415 the plaintiff had been en- 
gaged in shifting a string of cars from one yard to another, both be- 
longing to the defendant. Some of the cars in that string were en- 
gaged in interstate commerce. Some of the cars contained freight 
transported from other States into the State of New Jersey, some 
of the cars contained freight which was being transported from the 
State of New Jersey to other States and the remaining cars con- 
tained freight which was being transported from points wholly 
within the State of New Jersey. It was stipulated that the next 
switching movement subsequent to the occurrence of the accident 
which was performed by the engine and switching crew consisted of 
moving three cars of coal which had been transported from the 
State of Pennsylvania into the State of New Jersey. The defendant 
insisted that the plaintiff had completed the switching operation in 
which he had been engaged and was injured while on his way back to 
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receive orders which required the beginning of a new operation. On 
the other hand, the plaintiff contended that the engagement hart not 
been completed until he had reached his engine and walking back 
for that purpose was ne<«8sarity the final act in the firet undertaking, 
relying upon Erie R. K. v. Winfleld 244 U. S. 270. 

Tlie defendant, however, argued that the case of Erie R. E. v, Welsh 
242 U. S. 302, controlled. In this case the plaintiff had been a yard 
conductor and for some considerable time engaged in miscellaneous 
services in the way of switching, breaking up aOd making trains un- 
der the orders of a yard master. On the evening of his accident, 
with a train crew he took a full car loaded with merchandise destined 
to a point without the State into the classification yard and placed 
it on a siding where it was left, then proceeded a short distance fur- 
ther with an interstate caboose and left it on a different track, theu 
took the engine to the water plug and took on water and started back 
with the engine to the yard from where' it orignally came, slowing 
down on the way near the yard master's ofHce where the plaintiff 
Jumped off to get further orders. In jumping off his feet became en- 
tangled in signal Wires and he was thrown under the engine and in- 
jured. 

It appears that the orders he would hai'e received had he not been 
injured on the way to the yard master's office would have required 
him immediately to have made up an inter-state train. 

The Court held that he was not engaged in inter-state commerce. 
The United States Circuit Court of Appeals of the Second N. Y. Cir- 
cuit in Erie v. Downs (supra) distinguished between the Welsh and 
Winfield eases by saying that in the former there were different stages 
of performance ihvolving a change from inter-state to intrastate 
and that the last employment of the deceased before his injury was 
a completed intrastate activity and that the nature of his employ- 
men could not be determined by the next following probable service 
that he might have imdertaken, for, as our Board has frequently said, 
inter-state commerce is a question of fact and not lutention, and, un- 
til a man has actually performed some work we cannot classify him 
merely upon the probability Hint had he not met with an accident 
there would have been no order intervening between his intention and 
the actual undertaking. 

These and similar decisions, since the enactment of compensation 
laws, indicate that the real test is the work the employe was engaged 
in at the very time of his accident, without regard to any artificial 
reference to subsequent employment. We here have a workman, upon 
the premises of the employer, having reported for duty waiting orders. 
"He who waits, also serves." Dzikowska v. Steel Co, 259 Pa. 582. 

We hold that at that particular time the employe was engaged in 
neither inter-state nor intra-state service, as was said of the engine 
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in the Winters case (supra). We consider that we have before us 
the case of a workman upon the employer'a premises awaiting for 
orders, where he was required to be by the nature of his employment, 
and killed by the operation of the employer's business, thus clearly 
bringing tbe claimant within Article III, Section 301 of the Work- 
men's Compensation Act. 

The award of the Referee is accordingly affirmed and the appeal 
disifiissed. 



HolHster v. Colonial Colliery Co. 
(i Dept. Reports 2727). 

Cowte of employment~~lHjwrv — Personal quarrel 

Wh«Ti an employe, at Uie nnautborUed request of a fellow employe, atteinptH to 
interfere in a persona) quarrel between otbei fellow employes and is injured by onp 
of them, he takes himself out of the course of hia employment and is not furthering 
the interest of bis employer. He is not entitled to compensation. 

Appellant represented by Nicholas Dano, Jr., Scranton and W. C. 
Howell, Scranton. 

Appellee represented by Koger J. Dever, Wilkes-Barre and J. J. 
McAndrew, Bhamokin. 

OPINION BY MACKEY, Chairman— December 13, 191«. 
Hearing de novo at Pottsville, November 19, 1918. 

FINDINGS OF FACT. 

1. The claimant, William J. HolHster, was employed by the de- 
fendant, Colonial Colliery Co., as an ashman and his duties were to 
take ashes from under the boilers in the engine-house to a dump. 
His hours of occupation were from seven in the morning until three 
in the afternoon. He was such a workman as is known as a "handy 
man" about a breaker, undertaking whatever sservice he might be 
particularly directed to perform. 

2. On August 11, 1916, while engaged as an aijhman, he was 
called away from his immediate work by an employe by the name of 
McNamara, when the claimant discovered the said MeNamara stand- 
ing with a chisel in his hand, and another employe by the name of 
Jedro standing near with a hammer in hfi hand. There wnn an al- 

i:,: o:b,V^TOO»^lC 



318 

tercation going on between the two men. McNamara requested the 
claimant to compel the other man to return to him {McNamara) the 
hammer. The claimant accordingly complied with this request, but 
without succees. When the climant repeated the request, the man 
with the hammer started for him in a hostile attitude. The ctaimant 
withdrew but picked up another hammer for the purpose of frighten- 
ing the man who seemed to be about to attack him, whereupon the em- 
ploye struck the claimant on the left side of his forehead administer- 
ing a severe blow. 

3. There is no evidence as to which employe, McNamara or Jedro, 
was entitled to the po^ession of the hammer. Neither is there any 
evidence that the affairs of the employer would have been anj' better 
furthered by the hammer being in the possession of one man rather 
than the other. 

i. No one in authority ordered the claimant to undertake to dis- 
possess Jedro of the hammer or to transfer its possession from one 
man to another. 

5. When the claimant at the unauthorized request of a fellow- 
employe attempted to interfere in a personal quarrel between two 
fellow-employes, he took himself out of the course of his employment 
and was not furthering the interests of the employer. 

6. The assault was not made upon the claimant because of the 
nature of his employment or the fact that he was an employe, but 
because he had excited the personal animosity of a fellow employe by 
interfering in a matter that was of no concern to him and therefor 
Jedro desired to inflict personal injury upon the claimant for reasons 
personal to him and not connected with the claimant's course of em- 
ployment. 

CONCLUSIONS. 
Under the above recited facts, the claimant is not entitled to 
compensation under the the Pennsylvania Workmen's Compensation 
Act of 1915. 

DISALLOWANCE. 
Corapensatiftn to the claimant is accordingly disallowed. 



)vGoo»:^Ic 



Evey V. Sheldon Axle & Spring Co. 
(4 Dept. Reports 2725). 

Loss of use of the hamd^Cut across baet of wrist. 

Tbe claimant sustniucd a cut across the right wrist just back of the hand. The 
palmer nerves were cut and severed producing atrophy of the parts of the hand. 
The injur; involved the tendons of the thumb and its flection, and there was im- 
perfect flection of the index and middle fingers and entire loss of sensation in these 
flseers and one side of the ring finger. Ho was unable to use his hand as a 
■erriceable hand in an; industrial occupation. Held, constitutes the loss of the. 
nse of hia right hand. 

OPINION BY COMMISSIONEK 800 TT— December 13, 1918. 

HeariBg de fvovo held before the Workmen's Ck)mpen8ation Board 
at City Hall, Wilkes-Barre, November 20, 1918. 

APPEARANCES. 
Claimant's counsel S. S. Herring, Wilkes-Barre. 
Defendant's counsel John J, Ziegler, Jr., Philadelphia, not present, 
however, at the hearing, but represented by Mr. Mainwaring. 

By agreement, hearing de novo directed forthwith, and the testi- 
mony taken before the Referee in the claim petition before him 
adopted as if taken by the Board, and additional testimony also 
beard by the Board. 

FINDINGS OF FACT. 

The claimant's usual occupation was that of a traveling salesman, 
selling advertising envelopes, calendars and other items of merchan- 
dise. In his dull season, near the Holidays, he secured employment 
with the defendant at its plant and on November 27, 1917, while 
handling iron and steel bands to be used in making automobile 
brakes, he accidentally tripped and fell and in endeavoring to pro- 
tect himself extended his right hand striking his wrist across the 
edge of a pile of these bands. 

2. The injury sustained by the employee was a clean cut across 
the wrist just back of the hand, which at the time of tbe hearing be- 
fore the Board left a scar about two inches in length. The palmer 
nerves were cut and severed producing atrophy of the parts of the 
hand. This is a permanent condition and since the time of the acci- 
dent the atrophy and loss of sensation have been progressive and 
there is no improvement possible. 
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3. This injury has involved the tendons of the thumb and its 
flection is impaiied ; there is imperfect flection of the index and mid- 
dle fingers and entire loss of sensation in these fingers as well as 
loss of sensation in one side of the ring finger. 

i. The claimant returned to work for the defendant on the 10th 
of December, 1917 and woi'ked almost continuously until the 3rd 
of August, 1918, receiving the same or higher wages tlian at the time 
of the accident. The testimony, however, shows that he performed 
what work he did by the use of bis other hand and that his right 
or injured hand was of little or no aid in the performance of his 
duties. 

6. The claimant is a right-banded man. 

6. From a consideration of these primary facts of the injury and 
of his inability to use his baud as a servicable band in any industrial 
occupation, the Board arrives at the ultimate finding that on ac- 
count of the injury sustained the claimant has lost the use of his 
hand, and which, under the provisions of the Compensation Act is 
equivalent to the loss of bis hand. 

7. The average weekly wages of the claimant at the time of the 
accident were (13. 

8. By tbe terms and circumstances of the contract of hiring both 
the claimant and the defendant were subject to the provisions oC 
Article III of the Compensation Act. 

9. Medical and surgical services were furnished by the defendant 
for the period required by the act. 

CONCLUSIONS OP LAW. 
The injury sustained by the claimant, as appears by the above 
findings of fact, in the opinion of the Board, entitles him to compensa- 
tion under the provisions of Article 306-c. 

AWARD. 
There is awarded to" the claimant 50% of J13 or $6.50 per week, 
payable as claimant's wages were paid at the time of the accident, 
compensation to begin on the 14th day after the accident and to con- 
tinue for a period of 175 weeks thereafter. 
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Howard v. S. S. Kresge Co. 
(4 Dept. Beports 2714). 

Aoetdental injurj/ — Tvbercmlosig of lungi—Oavie of death — Look of evidence. 

A decedent received a slight blow on tbe bead in the course of her employment, 
and several months later died of tuberculosis ot the lungs. There was no evidence 
of an; connection between the accident and the death. Compenaatioti was dis- 
allowed. 

Appellant represented by Mose H. Saleburg and Abram SiUsburg, 
Wiltes-Barre. 
Appellee represented by M. J. Walsh, Scranton. 

OPINION BY MAOKEY, Chairman— December 13, 1918. 

The claimant, Catherine Howard, filed a claim petition in this case 
' alleging that she is a dependent of Marion Howard, deceased, who 
died of pulmonary tubercnlosis on June 5, 1918. An attempt was 
made to establish that, although death resulted from pulmonary 
tuberculosis, the disease was caused or superinduced by an injury 
suffered by the deceased in the course of her employment for the 
defendant. 

The evidence shows that the injury upon which this case must de- 
pend was suffered by the deceased on September 20, 1918, upon the 
premises of her employer. The assistant manager while decorating, 
found it necessary to drive a nail in the ceiling. In order to do this 
he procured a step ladder. In the course of the work, it was neces- 
sary to move the step ladder a few inches. A hammer which he had 
been using was lying on the top step. In tbe act of moving this 
ladder, the hammer dropped from the step, struck the assistant 
manager on the head and from bis head glanced to the head of the 
deceased. Whatever force there was to the initial fall of tbe hammer 
was received by the assistant manager. The hammer was the ordi- 
nary type of small tack hammer weighing eight ounces. The de- 
ceased at the time was sitting on a stool 21 inches high. The as- 
sistant manager, who was standing by her side is 5 feet 8J inches in 
height. 

The testimony shows that the deceased's head in this sitting posi- 
tion on tbe stool wag 52 inches from the floor. This calculation in 
the evidence shows that the hammer In dropping from tbe head of 
the assistant manager to the head of the deceased fell 16^ inche^i. 
It is then very clear that tbe deceased suffered a very slight blow, 
^e deceased W8f ti^^ by a pt)^Bfc]pn (or b1)ou|; ten ^Ajt, B| 
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states that her general appearance was good and her condition 
healthy. She complained Bomewhat ot headaches. At the end of that 
period she returned to her work. In about one week the witnesH was 
again called to prescribe tor the deceased and attended her for a 
period of about three months.' This treatment was for pulmonary 
tuberculosis. The phyeician states that the deceased complained of 
suffering pain in her head. There was a large contusion on the top 
of her bead. The pains then seemed to run down her back. She com- 
plained of suffering pain from the end of her spine to the top of her 
bead. These pains disappeared within four or five days after the in- 
fliction of the injuries, although, there was a recurrence of headaches 
at certain intervals. In a few days after the deceased retui'ned to 
work, she developed pleurisy and bronchitis. The same physician 
treated her for this and some time after, he states, that there were 
signs of involvement of the lung at the right apex. 

At this time the deceased changed physicians and the witness did 
not see her again for a considerable length of time thereafter, when 
one Inng had entirely disappeared and she apparently was suffering 
with acute pulmonary tuberculosis. 

The deceased was a musician and was engaged as such every after- 
noon and evening and had been thus occupied for a period of two 
years before her death. Apparently she had enjoyed good health 
previous to the accident and had not revealed to any casual observers 
any symptoms of tuberculosis. 

The medical witnesses agree that the Inciting or superinducing 
cause of the development of this acute tuberculosis was some agency 
that lowered the deceased's resisting powers, and, that while it was 
true that a blow on the head could have lowered the vitality of the 
deceased, that there is only a possibility that such was the case. 

The Referee heard this testimony and disallowed compensation to 
the claimant because Jie foiind no real connection between the death 
and the slight injury suffered by the deceased. We can And nothing 
in the testimony that would justify the thought that the Referee had 
erred. We only have two assured facts in the case — that the de- 
ceased received a slight blow by a hammer falling a short distance, 
inflicting an injury that ordinarily would not have been considered 
serions, and second, that several months thereafter the deceased died 
of pulmonary tuberculosis. 

We also know that hundreds of thousands have died of the same 
disease in the past and undoubtedly will in the future without any 
suggestion that the malady was superinduced by accident. 

This young lady from her very early youth had been working very 
steadily, keeping long hours and subject to all the frailties of the 
human family. Had there not been this history of a slight injury 
to her head there wonld have been no thongbt that her nnfortunate 
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ending was brought about by any other than perfectly natural 
causes. 

We cannot find in this evidence any connection between the acci- 
dent and the death. Had there been any proof that the deceased had 
been predisposedi to tuberculosis or had it been possible to demon- 
strate an invasion of the tnberciile bacilli into her system, and she 
had then received an injury which lowered the vitality of the partic- 
ular part aflEected so that her system was no longer able to repulse 
the attack of the bacilli, or if she had suffered an injurj- so that her 
lung had been punctured by a broken bone and tuberculosis sub- 
sequently developed, then we would have had a condtion that would 
have met the requirements of the law. 

It must be remembered that under Article III, Section 301 the terai 
"injury" and "personal injury" must be considered to mean only 
violence to the physical structure of the body and such disease or in- 
fection as naturally resulted therefrom; and that wherever death is 
mentioned a clause for compensation it shall mean only death i-e- 
snlting from such violence and its resultant effects occurring within 
three hundred weeks after the accident. 

It is a matter of common knowledge that tuberculosis of the lungs 
does not ordinarily and naturally follow a slight blow on the head. 
Therefore, before any such theory can be adopted, it must be es- 
tablished by convincing testimony. In this particular ease no phy- 
sician called would adopt the theory. We must, therefore, sustain 
the Referee and dismiss the appeal. 



Dip.ietro v. Bauman. 
(4 Dept. Reports 2713). 

Practice ani proceAwre — Petition to renieio — FiiuA receipt. 

When a claimant HigHH a final receipt and then files A petition to modify the 
agreement, the entire proceedings on the petition to modify will be set aside, bnt a 
petition to review the agreement to decide whether the final receipt was signetl by 
mietake as to the actual condition of the injury will be entertained. 

Appellant represented by H. J. Morrow, Scranton. 
Appellee represented by Wm. C. Howell, Scranton. 

OPINION BY COMMISSIONER SCOTT— December 13, J918. 

This case comes before the Board on an appeal from an order of 
Beferee Beemer made, after hearing, on a petition to modify the 
QKreemftnt. 
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The record shows an agreement duly executed by the parties and 
approved by the Board. This agreement was based on an accidental 
injury sustained by the claimant on April 10, 1916, while in the 
course of his employment. At the time ot the injury he was pruning 
trees for the defendant. He slipped and fell striking his knee pro- 
ducing total disability for a jieriod of time. The claimant signed 
the final receipt in the record covering all compensation due to May 
5, 1916, am! which receipt was prima facie a termination of the agree- 
ment 

The claimant alleging that the injury continued to disable him, 
filed March 11, 1917, his petition to reopen the agreemeut upon a form 
provided by the Bureau. He was later informed by the Bureau that 
this form of petition was not authorized by the compensation act 
and was so ruled by the Board. The Bureau thereupon wrongly ad- 
vised him to file the petition to modify we find to have heard and 
disposed of by the Referee. No modification of the agreement can 
be had until action is taken by the Board on the final receipt. The 
entire proceedings on the petition to modify are set aside and a 
petition to review the agi-eement under Section 423 to decide 
whether the final receipt was signed by mistake as to the actual con- 
dition of the injury will be entertained if filed by the claimant. 

It is suggested that the testimony taken before the Referee on the 
present proceedings may be adopted by the Board by agreement of 
the parties, also any further testimony which the parties may wish 
to produce can be taken upon the bearing. It is also suggested that 
the Board may not adopt the view of the Referee that there is no 
sufficient evidence in the etstimony before the Referee to show the 
claimant's present condition to be the result of the fall. Therefore 
in the production of evidence the parties can govern themselves in ac- 
cordance with these suggestions. 



*Smith V. Philadelphia & Reading Coal & Iron Co. 

(4 Dept. Reports 2709). 

Violence to the pkysieal stmature of the iodj/ — Rupture of artery — Organio veaft- 
nesi — Caute of death. 

When a workman while In die coarse of hta enplojinent snstaiiij a rupture of an 
arterr In the brain resnltlnK in cerebral hemorrhage bronght on because of oi^nie 
wenkOMS and there !■ uo proof of violence to tbe phfrical strnctuK ot the ^ody, 
toiaymmttiim will t» dJaaOoired. 



Appellant represented by Roger J. Dever, WIlkes-Barre. 
Appellee represented by John F. Whalen, Pottsville, and B, D. 
Troutraan, Pottsville. 

OPINION BY MACKEY, Chairman— December 13, 1918. 

The claimant, Pijiiline Smith, who filed a claim for compensation, 
is the widow ot John Smith who was employed on and before Feb- 
ruary 7, lyiS, as a laborer for the defendant. On that date the 
decedent reported at his work apparently in his usual good health 
and continued until noonday when he ate his lunch and returned 
to work. His duties were to watch the rollers at a coal-elevator and 
see to it that the coal passed properly into chutes. This elevator 
was located in a dark corner -of a coal breaker and the deceased 
worked with a lighted lamp. When the breaker was in operation 
there was always considerable dust in this locality. 

Very shortly after the deceased had returned to work, after the 
noon hour, he was discovered coming from this dark corner stagger- 
ing. After he had been assisted to a landing in the breaker, he was 
taken in the ambulance of the employer to the oflSce of a physician 
in Shenandoah and then removed to a hospital at Fountain Springs, 
Pa. He died the same evening. 

The physician to whom he was immediately taken diagnosed his 
condition as a rupture of an artery or a cerebral hemorrhage with 
resultant paralysis. 

The Referee in paragraph "J" of his findings of fact finds: — 
"Decedent, while in the course of his employment, sustained a 
rupture of an artery in the brain, which permitted blood to pass 
ont of the space normally containing it into the cerebrum resulting 
in cerebral hemorrhage." And further in paragraph "0" as fol- 
lows:— "It has not been proven by or for claimant that decedent's 
death was the result of violence to the physical structure of the 
body and its resultant effects within the meaning of the Workmen's 
Compensation Act of 1915." 

These findings of fact are not controverted by the claimant who 
contends that under these findings of fact she is entitled to com- 
pensation, and earnestly urges that under the Pennsylvania Work- 
men's Compensation Act of 1915, an employe, when overtaken by 
any such circumstance such as this, while in the coarse of his 
employment, is within the terms of the act, 

Here we have a ease of a man in apparently good health with 
no previous history of disease or weakened arteries, and no testi- 
mony indicating that he was overtaken by any fortuitous event or 
any experience that is ordinarily termed an accident, suffering what 
is popularly known as a stroke of apoplexy which means the burst- 
ing of an artery with the blood therefrom extravasating into the 
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brain tissue immediately surronnding the vessel that was niptnred. 
This may happen to a man at work, at rest or when aaleep. 

It is admitted that the proof in this case does not connect it 
with any unusual exertion, or the application of any external force, 
or with any circumstance that has heretofore been adjndged neces- 
sary upon which to predicate a claim for compensation. 

In Lane v. Horn & Hardart Baking Co., 261 Pa. 329, the Supreme 
Court, in considering whether or not a death due to heat prostra- 
tion, suffered in the course of employment, was an accident within 
our law, after adopting the findings of the Board that "the facts 
of the case preclude any other cause of death than that of heat 
exhaustion or prostration, due to the heated condition of the atmos- 
phere," states: — "hence we must take it, no organic weakness or 
occupational disease can be accounted the proximate cause of the 
death of the claimant's husband, but the casualty was attributable 
solely to the unexpected and violent effect of the heat upon the 
pliysieal structure of the deceased's body; and this was properly 
held by the Compensation Board and the Court below to be an acci- 
ileiit within the meaning of the Act." 

In the case at bar, we have the cause of death as the sudden 
rupture of an artery in the brain with no proof of its origin. The 
irresistible conclusion is, therefore, that it was brought upon the 
workman because of organic weakness. 

Tn McCauley v. Imperial Woolen Co., 261 Pa. 327, the Court said:— 
"The words used are 'violence to the physical structure of the body' 
not injury to the physical structure of the body by violence. The 
violence in question may originate from lifting heavy weights, or 
from other provable causes, which effect a sudden change in the 
physical structure or tissues of the body." 

In the case under consideration there is no suggestion of any 
"provable cause." 

We hold, therefore, that there has been no proof of any violence 
to the physical structure of the body as contemplated by the law. 
The disallowance of the Eeferee is affirmed and the appeal dismissed. 



Harrington v. Standard Brewing Co. 
(4 Dept. Reports, 2703). 

Accident iti the course of employment — Fre-e^sting disease of heeirt — Aggravated, 

Wbere a previonsly eiisdng diseased condition ol a decedent's heart was aggra- 
vated and accelerated b; so accident, in assisting to lift a kef to a wagon and 
death was hastened ther^f, compeuaation will be awarded. 
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Appellant represented by M. J. Walsh, Scranton. 
Appellee represented by Joseph J. O'Brien, Scranton. 

OPINION B¥ COMMISSIONER LEECH— December 13, 1918. 

The defendant in this case has appealed from the award of the 
Referee alleging that he erred in his findings of fact, as follows: — 

"2. That on the 6th day of January, 1917, the said 
Frank G. Harrington, while in the employ of the defend- 
ant, as shipping clerk, while lifting a keg on a wagon, 
strained the muscles of his heart. He was disabled on 
account of said accident up until the 7th day of May, 
1917, at which time he returned to work at his former 
occupation, and during which time he was paid a total 
of $140 as compensation, being paid at the rate of |10 
per week for a total of fourteen weeks." 

"5. The weight of the evidence as to the cause of 
death of the decedent was to the effect that it was 
caused hy the accident sustained on January 6, 1917, 
and the Referee so finds," 

and in concluding as a matter of law upon the findings of fact, 

"That the death of the said Prank G. Harrington was 
caused hy an accident sustained in the course of his 
employment, and that the claimant is entitled to com- 
pensation, as prescribed hy Article III of the Pennsyl- 
vania Workmen's Compensation Act of 1915." 

It is true that the findings of fact in this case are not as com- 
prehensive and explicit as they might have been, and may be briefly 
stated as follows:— On January 6, 1917, whilst the deceased and 
another workman were loading beer on a wagon for the defendant 
company, in the language of the witness, Mark Moran, the fellow- 
workman, 

"Mr, Harrington got ahold of one end of a barrel, 
and I got ahold of the other end, and my endl slipped 
and he got all the weight, and he staggered back and 
leaned against the building. He said 'I saw stare that 
time, I got a dandy.' I had to finish loading the wagon 
myself. There is a little office there, and he walked in 
there and sat down." 

Prior to this time the deceased had been in good health and always 
able to perform his work. From this day on, he was unable to 
do any work at all during a large part of the time and when he 
did return, in an effort to perform his usual duties, he was only 
able to do so through the assistance of his brother and other work- 
men about the place who did the heavy work for him and made 
his trips upstairs and down, so that he would not have to climb the 
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stairs, bis condition gradually growing worse Until bis death, due 
to dilatation of the heart or miti-al steuosia, which occurr^ on the 
24th day ot February, 1918. 

We have gone over the testimony painstakingly, and have care- 
fully reviewed the Referee's findings of fact, and cannot agree with 
the contention of the appellant. The case was very carefully con- 
sidered and all of the facts in connection with the accident and its 
effects carefully developed. The controlling question in the case 
was a medical one and four physicians were called, two by the 
claimant and two by the defendant, all learned in their profession 
and entirely competent to testify, with the distinction that the two 
witnesses called by the claimant had attended the deceased after the 
accident and both were direct and positive in their testimony that 
the diseased condition of the deceased's heart was aggravated and 
accelerated by the accident and that his death was hastened as 
a direct result thereof. One of the physicians called by the defend- 
ant had made a single examination of the condition of the deceased's 
heart some four or five months after the accident, and testified that 
at the time of his examination he had entirely recovered and that 
his death could not have been in any way contributed to by an 
accident occurring prior to his examination; and the other physi- 
cian who testified for the defendant bad never seen the deceased 
and based his testimony entirely on that given by the other witness 
for the defendant. 

Clearly, the Beferce was justified in concluding that the death of 
the claimant's husband was the natural and ordinary sequence of 
the original injury. The weight of the evidence and the natural 
inferences therefrom support and justify, in our opinion, the find- 
ings of fact and the conclusions of law based thereon. The con- 
clusions reached by the Referee are entirely consistent with the 
evidence and the inferences to be drawn therefrom. 

The findings of fact and conclusions of law and (lie award of the 
Iteferee are affirmed, and the appeal dismissed. 
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*Di Donate v. Philadelphia & Reading Ry. Co. 
(4Dept. Reports, 2706). 



A watchman who white in the course ol bia employment met hia death while 
flagging a train whose diaracter has been undieclosed by the testimony, is not en- 
gaged in inter-state commerce. When inter-state commerce is set up by the de- 
fendant as a defense it becomes a matter of proof by competent and reliable testi- 
mony and that burden is thrown upon the defendant. 

The character of the employe's undertaking in this respect must be detennined 
by the work he bad actually been engaged in at the very time of the accident. 

Appellant represented by George Qowan Parry, Philadelphia. 
Appellee represented by Roland C. Evans, Philadelpliia. 

OPINION BY MACKEY, Chairman— December 13, 1918. 

The claimant in the above entitled case is the widow of Pasquale 
Di Donato who was killed in the course of hia employment for the 
defendant. The Philadelphia & Reading Ry. Co. under the follow- 
ing circumstances: On March 18, 1918 the deceased was employed 
aa a watchman upon a public crossing where Forest Street, a public 
highway, in Conshohocken, Pa., crosses the tracks of the defendant. 
An agreement was placed upon the record that the defendant is 
engaged in both intrastate and inter-state traffic. The defendant 
contends that under these facts the deceased at the time of his 
death was engaged in interstate commerce and that the JVorkmen's 
Compensation Board has no jurisdiction to award compensation. 
Of course, if the deceased were engaged in inter-state commerce at 
the time of liis death the defendant would be relieved of tlie obli- 
gation to pay compensation. New York Central R. R. v. Winfield, 
244 TJ. 8. 174. 

The record discloses that in the case at bar we have a watchman 
whose duties were to guard a public crossing of a railroad company's 
tracks over which at different intervals passed trains containing 
inter-state commerce and at other times trains with shipments solely 
confined to points within the State. The defendant is striving to 
establish the proposition tliat, under such circumstances, this watch- 
man is a part of the essential machinery of the operation of its 
inter-state commerce and therefore at all times, no matter what be 
the character of the trains that pass over the tracks, is engaged in 
inter-state commerce. It is true that we have held in Petrollini v. 
Phila. & Reading Ry. Co., 3 Oept. Reports 2862 that "the flagging 
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of an interstate train at a ciossiiig is as essential to the security, 
expedition and efficiency of inter-state commerce as is the repairing 
of a bridge; nor can we distinguish between tbe employment of a 
crossing tender while flagging an inter-state train from that of a 
flagman who is a member of a erew of an inter-state train who is 
sent out to perform a similar seniee," yet in McAndrews v. Dela- 
ware, Lackawanna & Western E. K. Co., 3 Dept. Reports 2863 we 
held that "the watchman's services in signaling intra-etate trains, 
while essential to keeping such trains in motion and so to keeping 
the tracks clear for the passage of inter-state trains, is not more, 
but rather less essential to such purposes than are the services of 
the train crew upon an intra-state train, which have been repeatedly 
held to be intra state and not inter-state commerce. Therefore, the 
mere fact that the flagman's services are valuable in keeping the 
track clear for interstate commerce cannot make his employment 
inter-state in character. It may, however, be contended that the 
security of inter-state commerce, both passenger and freight, 
requires that the track be guarded against outside intrusion by 
those using the highway at times when the track ia in use for the 
transportation of inter-state passengers and freight, and that there- 
fore, the services of the watchman are essential to the security of 
such commerce in the same manner, though perhaps not to the 
same extent, as are the services of section hands, who keep the 
track in repair. There is, however, a marked difference between 
the laying out of permanent tracks and the performance of duties, 
from time to time, which only conduce to the security of inter-state 
commerce and as these services are from time to time required." 

If these observations are well founded and the distinction that 
we attempted to draw in these two cases is logical then the TEeferee ' 
must he affirmed. The defendant set up interstate commerce as a 
defense and upon that suggestion challenged the jurisdiction of the 
Workmen's Compensation Board, and if it is essential to establish 
that defense by showing the character of the train which the flagman 
was signalling and which caused his death, then the defense has 
failed, for the Referee has rightly concluded that there was do 
evidence before him indicating whether or not the train that caused 
the death, which was the same train which the deceased was flagging, 
was an inter-state or intra-state vehicle, but if the contention of 
the defendant is well founded in law that a watchman at a public 
crossing of a railroad company over which at times passes inter- 
state as well as intra-state freight is always an employe engaged in 
inter-state commerce, then the Referee was wrong and his legal 
conclusion from these facts is erroneons and should be reversed and 
compensation ought to be disallowed. 
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We tiaye just decided in Smith v. Philadelpliia & Beading By. Co., 
in an opinion handed down at the same time with the one now under 
diBCUSaion, that when a watchman is killed while in the act of flag- 
ging an inter-state train he Ib engaged in inter-state commerce and 
a State Compensation Law la not applicable. 

We hold, however, that the defense of inter-state commerce when 
set up by the defendant becomes a matter of proof by competrait 
and reliable testimony and that the burden of the same is tiirown 
upon the defendant. This proposition we assume is beyond success- 
ful controversy. See Osborne v. Gray, 241 U. S. 16; Hench v. Penn- 
sylvania B. B. Co., 246 Pa. 1. In this case the defendant alleges 
that there was nothing for it to meet, inasmuch as it was content 
to rest its case upon the legal proposition just above outlined. We 
believe the best considered decisions indicate that the courts unite 
upon the thought, that the character of the employe's undertaking 
in this respect must be determined by the work he had actually been 
engaged in at the very time of the accident. See Hench v. Pennsyl- 
vania B. B. (supra); Railroad Co. v. Behrens, 246 U. 8. 473; Chi- 
cago, etc. V. Harrington, 241 U. S. 177 ; Mayers v. R. E. Co., 256 Pa. 
474; Minneapolis, etc. v. Winters, 242 XJ. S. 353. We have consist- 
ently adhered to this line of decisions. See also McLaughlin v. 
Lehigh Valley B. B. Co., 4 r>ept. Eeports 224. 

We hold, therefore, that tliis watchman wliile in the course of 
his employment met his deatli while flagging a train whose char- 
acter has been undisclosed by the testimony. We believe that the 
mere fact that he was so engaged does not render him an employe 
engaged in an interstate activity. We rule that the burden of 
proving its defense was upon the defendant and sustain the Referee 
in his finding that this burden has not been met. 

We hold that there is a clear line of distinction between the case 
of Amy Smith v. Philadelphia & Reading By. Co., just decided and 
the present one. We disallowed compensation in the former caae 
on the ground that the deceased was actually flagging an inter- 
state commerce train at the time of his death. In the latter, under 
the proofs, we have an employe performing his duties for an 
employer and suffering death in the course of that employment with 
the facts undisclosed by the testimony as to whether he was engaged 
in an inter-state or intrastate activity at that time. The claimant, 
therefore, established a prima facie case entitling her to compensa- 
tion which has not been overcome by any proof whatsoever. 

The award of the Referee is accordingly afflrraed and the appeal 
dismissed. 
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Shalter v. Keystone Vehicle Co. 

(4 Dept. Reports, 2722). 

Aooid^il not proximate cause of AcaOi — Oedema of glottis— Death due to. 

Where a decedent died of oedema of tlie glottis, which was not the result of, or 
in any way connected with an accident sustained by him about eighteen mootba 
previously, and the injuriea received at that time were not the proximate cause of 
his death, compensation will be disallowed. 

Appellee represented by Oliver M. Wolff, Keading. 
Appellant represented by Frank B. Donahue, Philadelphia. 

OPINION BY MACKBY, Chairman— December 13, 1918. 
Hearing de novo held at Keading. 

FINDINGS OF FACT. 

1. Nature and Extent of Injuries: On September 11, 1916, 
Charles W. Shalter, the deceased husband of the claimant, was 
Injured while employed by the defendant company and sustained 
severe injuries as follows. Compound fracture of the left humerus, 
compound fracture of both bones of the left forearm, colles's frac- 
ture of left arm, amputation of left thumb and index fingers, deep 
laceration about elbow joint, laceration and contusions of the soft 
tissues of the left arm, forearm and hand, discoloration of left 
shoulder and contusion of left side of cheat. Examination of the 
patient in the ho&pital shortly after the accident by the attending 
surgeon, revealed no signs of internal injuries either to the chest 
or the abdomen. The bleeding from the rectum referred to in 
various parts of the testimony was, in the opinion of Doctors Curry 
and Kourke, due to internal piles which existed prior to the acci- 
dent and bore no relation to it. The distension of the abdomen was 
a complication of influenza. 

2. Treatment: The injured man was taken to the Homeopathic 
Hospital in Reading, immediately following the injury and placed 
under the professional care of Dr. George Curry, visiting surgeon 
of the hospital, who had the patient under direct care and observa- 
tion from the day of the accident until June 1917. On admission, 
the patient was profoundly shocked and his life despaired of. In 
seventy-two hours, however, he revived and recovered from his shock ; 
several fingers were amputated; his general condition gradually 
improved; the injuries to the soft tissues healed satisfactorily and 
his condition improved sufficiently by October 14, 1916 for him to 
retura home. There was, however, faulty union of the broken ^de 
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of the bone with over-riding of the fragments and reBultant deform- 
ity. To correct this abnormality, a bone grafting operation was 
performed November 16, 1916. The patient returned home again 
December 9, 1916 and developed some infection in the arm with 
multiple necrosis of bone, pieces of which from time to time were 
protrude<l thntugh tlie soft parts. This local infection weakened 
tlie patient for a while hut after Cliristmas, 1916 he began to 
improve, gradually regained his strength, began to eat and sleep 
aud was able to get out of doors in January 1917, The splints 
were tlien removed and the arm massaged for many months. He 
finally regained some use of his arm and had recovered considerable 
strength. In June 1917, Dr. Cui^ry discontinue visiting the deceased 
and in his testimony stated that at the time, the bones had healed, 
the bruises on the chest had cleared up and his general physical 
condition was good. From June 1917, until January 1918, he visited 
the deceased about six times in order to direct the treatment given 
by the masseuse. Dr. Fox also testified that the deceased's physical 
condition was good all the time from June 1917 until March 1918. 

3. Final illness: After January 1918 Dr, Curry next risited the 
deceased in March 11, 1918 when he was suffering from a general 
cold ; his condition grew worse and in a tew days presented the 
clinical features of influenza, fever, dry aching and distressing 
cough, pain in the right side of the chest, physical signs of bron- 
chitis associated with abdominal distension and bleeding from the 
rectum. On March 23, he had developed a complication of influ- 
enza^cedematous laryngitis; be had marked shortness of breath 
and choking sensations. Five days later he died of oedema of the 
glottis. 

4. The Relation Between the Decedent's Death and His Injuries: 
Four physicians were called to testify in this case two for the 
claimant and two for the defendant. Dr. Curry who attended the 
deceased throughout his illness from injuries and also in the begin- 
ning of his last illness from influenza, was best qualified to thor- 
oughly understand all the phases of this case. He testified that 
because of the decedent's undertoned condition resulting from the 
injuries, he was more susceptible to taking disease and less able 
to resist it when it had invaded his system ; that from his knowl- 
edge of this man gained from attending him since he was injured, 
and having died on March 28, 1918, of oedema of the glottis, in his 
opinion that was not the result of, or in any way connected with 
the accident of September 11, 1916. Moreover, he testified that the 
swellings of the abdomen and chest and the intermittent loss of 
blood from the bowel, was not the result of any Internal injury 
which led to death. 
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The testimony of the other three physicians coincided in its 
essential details with that of Dr. Curry. 

CONCLUSIONS OP LAW. 

After a careful review of the testimony, the preponderance of 
evidence is to the eifect that oedema of the glottis from which the 
decedent died on March '2H, 1918, and which was a complicatiOD of 
influenita, was an infection thnt did not naturally result from the 
violence to his body on Seiitember 11, 1916 and that the injarim 
received at that time were not tbe proximate cause of his death. 

Compensation is accordingly disallowed. 



*Pedron v. Colonial Colliery Co. 
{4Dept. Reports, 2730). 

Accident — HemoiThage — Rupture of blood vestel in lun^r. 

A. workman while pusbing coal down a cbute sustniiied an injury which produced 
a Lemorrhagp from tbe bursting of a blood vessel in tbc lower lobe of the right 
Ini^, Held thnt it was an accident of such violence to the physical srtuctnre of tie 
body as was contemplated by the act 

OPINION BY COMMISSIONER SCOTT— December 16, 1918. 

Hearing de novo held November 19, 1918 in the Court House, Potts- 
ville, before the Workmen's Comi)ensation Board. 

APPEARANCES. 

Claimant's counsel, Roger J. Dever, Wilkes-Barre, and John F, 
HoUister, Shamokin, 

Defendant's counsel, M. M. Burke, Shenandoah, and Nicholas 
Dano, Scranton. 

It was agreed at the hearing before the Board that the testimony 
taken before the Referee, including the medical testimony, should 
be adopted and considerad by the Board as if taken by it, together 
with the testimony submitted at the hearing. 

STATEMENT. 
The claimant's husband, Seraflno Pedron, was employed as a coal 
miner by the defendant company at its Natalie Colliery, and on 
*See page 408. Oasea Appealed to Conits. 
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November 22, 1917, together with hia fellow-worker or buddy, 
Charles Griscavage, was mining and loading coal in this mine. 
The conditions of the mine were such that in loading the coal it 
was necessary to push the mined coal down a alight grade, a metal 
chute was used in this work and the miner loading the coal also 
used a mechanical device called a "pusher," which was operated by 
placing the cross piece of the pusher against the body of coal and 
the other end of the pusher placed against the breast of the miner. 
This work required more or less exertion depending on the amount 
of coal iu the metal chute. 

About the noon hour, according to the sworn testimony of the 
fellow-worker or buddy, while the buddy was cutting a hole in the 
coal preparatory to blasting out the coal, the claimant's husband 
went down the passage-way a short distance, saying that he was 
going to push the coal. At the hearing before the Board testimony 
was ofEered to the effect that the fellow-worker after the accident 
stated to the witness, EMward McHugh, that the deceased employe 
had told the buddy he was going down to get something to eat. 
These statements by Griscavage are contradictory. There is, how- - 
ever, some corroboration in the testimony of the statement that the 
deceased employe went down for the purpose of pushing the coal 
along the chute, since Griscavage also testified that Pedron took 
with him the pusher when he started away from the breast where 
they had been working together. Another witness stated that at 
the place where I'edron was found dead near the chute there was 
a pusher which was covered with blood. 

The deceased employe, according to the testimony of the fellow- 
worker, shortly after he left the face of the mine called to his fel- 
low-worker that he was going to die. His fellow-worker went to 
his assistance and found blood coming out of his mouth and nose 
and within a few minutes he died. 

The evidence establishes that the claimant's husband was a man 
in middle life in apparent robust health, and that prior to the acci- 
dent he had been doing the work of a healthy man. There was no 
history of weakness or a serious tubercular condition apparent. 
An autopsy was held by l>r. F. P. Steck, the coroner, on Sunday, 
November 25. The autopsy showed a ruptured blood vessel in a 
cavity in the lower lobe of the right lung, indicating a diseased 
condition, possibly tubercular. The rupture of this blood vessel in 
the lung was the immediate cause of death. Other medical testi- 
mony was also submitted to aid in determining whether the rupture 
of the blood vessel was an accident or such violence to the physical 
structure of the body of the claimant's deceased husband as is con- 
templated in Section SOI ; or was the result of the progress of dis- 
ease unaffected by any violence of an accidental nature. 
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From an analysis of the entire testimony the Hoard Iia» lieen led 
to make tbe following 

PINDINQSOPFACT. 

1. That on Kovember 22, 1917 and immediately prior thereto tbe 
claimant's husband, Serafino Pedron, was employed by the defend- 
ant company as a coal miner; that neither party to the contract of 
hiring rejected the provisions of the Compensation Act of 1915, 

2. That on November 22, 1917 while in the course of his employ- 
ment pushing coal down a chute, the claimant's husband sustained 
an injury which produced a hemorrhage from the bursting of a 
blqod vessel in the lower lobe of the right lung; that the injury sus- 
tained was an accident within the meaning of section 301, brought 
on by the extra physical eieition required by the nature of his 
employment. 

3. That the average weekly wages of the deceased employe were 
121.25 and the funeral expenses were in excess of $100. 

4. That at the time of his death the claimant, his lawful wife, 
was living with him, as well as the following named children: 
Charles Dollazia, bom January 18, 1898, Albert Dollazia, bom May 
7, 1900, Czarina Dollazia, bom February 7, 1902, Adellina Pedron, 
bom October 1, 190i, Joseph Pedron, bom February 13, 1906, Dom- 
inica Pedron, bom March 20, 1907, all living with and dependent 
upon the deceased employe at the time of his death. 

CONCLUSIONS OF LAW. 
Having found that the claimant's husband sustained an accidental 
injury in the course of his employment, we further find that the 
claimant and the children living in the deceased employe's house- 
hold at the time of his death, not over the age of sixteen years, ai-e 
entitled to compensation in accordance with the provisions of Sec- 
tion 307. 

AWARD. 

There is awarded to the claimant, Fortunate Pedron, for herself 
and her dependent children, and against the defendant, the Colo- 
nial Collieiy Co. or the Ocean Accident & Guaranty Corp., Inter- 
venor, compensation from the fourteenth day after November 22, 

1917 to February 7, 1918 when Czarina Dollazia arrives at the age 
of sixteen years, at 60% of f20 or |12 per week ; from February 7, 

1918 until October 1, 1920 when the child, Adellina Pedron arrives 
at the age of sixteen years, at 55% of $20 or $11 per week; from 
October 1, 1920 to February 13, 1922 when Joseph Pedron arrives at 
the age of sixteen years, at 50% of $20 or $10 per week ; from Feb- 
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mary 13, 1922 until September 6, 1923, the end of the 300 weefes at 
■ 45% of |20 or $9 per week ; and to the guardian of Dominica Pedron 
from September 6, 1923 until March 20, 1924 when she arrives at 
the age of sixteen years at 15% of |20 or }3 per week; also flOO 
on account of expenses of the last sickness and burial of the 
employe and the costs as per bill filed. 
Bill of costs before Referee: 

Charles Griscavage, Kulpmont, 1 day at J1.50, fl 60 

8 miles traveled, 24 

Joe Herman, Mt. Carmel, l,day at {1.50, 1 50 

12 miles traveled, 36 

Walley Darilla, Kulpmont, 1 day at fl.50, .... 1 50 

8 miles traveled, 34 

Joe Amoldin, Kulpmont, 1 day at fl.50, 1 60 

8 miles traveled, 24 

Perdenand Anselmi, Kulpmont, 1 day at |1.50, 1 50 

8 miles traveled, 24 

Peter Alexandria, Kulpmont, 1 day at |1.50, . . 1 50 

8 miles traveled, 24 

John Moratelli, Kulpmont, 1 day at |1.50, 1 50 

8 miles traveled, 24 

Wm. J. Higgins, Mt. Carmel, 1 day at flM, .. 1 50 

12 miles traveled, 36 

Total, fl4 16 



♦Washington v. S. Bacharach & Co. 
(4 Dept. Reports, 2737). 

Concurrent contracts — Computation 0/ wage* — Domestie tervioe 

An employe id case of disability shall have made Dp to him 50% of his eamiDg 
capacity at or about the time be is injured which capacity shall be measured by 
the amount of wages received by him from all contracts of employment mnning 
concurrently, regardless of whether he Is strictly an employe under the terms of the 
Act in all of his concurrent employments. 

Claimant represented by Isaac M. Price, Philadelphia. 
Defendant represented by Wilbur P. Whittle, Philadelphia. 

OPINION BY COMMISSIONER SCOTT— December 16, 1918. 

Maria Washington, the claimant, as appears from the compensa- 
tion agi-eement, while employed as a cleaner in the clothing bnsi- 

*See page 410. Cases Appealed to GonrtB. 



)ot^Ic 



ness of the defendant, met with an accident on the 2iid day of Jan- 
uary, 1918, reaulting in an injury (• the bone of her leg causing 
indefinite disability. 

At the time of the accident the weelily wages from this employer 
were $3, and compensation on this basis was agreed to be paid by 
the defendant. The present application is to review this agreement 
on the ground of mistake in the amount of wages taken aa the basis 
for computation of compensation. At the hearing ttefore the Board 
it was developed that at the time the claimant sustained the acci- 
dent while working for the defendant, and prior thereto, she was 
also engaged under concurrent contracts with other employers, 
receiving definite wages from them; that the wages received other 
than those paid her by the defendant were received in payment for 
services rendered in domestic employment. 

The only question involved is whether these wages can be added 
to the wages received from the defendant and made the weekly wages 
for the purpose of computing compensation. Section No, 309 pro- 
vides as follows: 

"Where the employe is working under concurrent con- 
tracts with two or more employers, his wages from all 
employers shall be considered as if earned from the 
employer liable for compensation." 

It is suggested on behalf of the defendant that Supplemental Act 
No. 343, approved the third day of June, A. D. 1915 exempting from 
the benefits of the Compensation Act all employes engaged in 
domestic service or agriculture, excludes the wag^ that may be 
earned in such employment from consideration in arriving at the 
weekly wages to be taken as a basis for the computation of an 
employe's compensation. The Board is of opinion that such con- 
struction is not warranted by a fair and liberal reading and appli- 
cation of that part of Section 309 above quoted ; that the intent 
of the legislature as expressed is to be liberally construed so that 
the employe in case of disability caused by employment shall have 
made up to him 50% of his earning capacity at or about the time 
he is injured, which capacity shall be measured by the amount of 
wages received by him from all contracts of employment running 
concurrently, regardless of whether he is strictly an employe under 
the terms of the Act in all of his concurrent employments. 

The evidence before the Board, discloses the wages received from 
all employers at or about the time of the accident as construed in 
Section 309 were $12.10. In accordance therefore with the above 
observations and view of the meaning of Section 309, the agreement 
heretofore entered into is disapproved and it is suggested that a 
supplemental agreement may be entered into in accordance with 
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the views herein expressed, otherwise a claim petition will be enter- 
tained and referred to a proper Referee- for disposition in accord- 
ance with the provisions of the Compensation Act. 



*SmitIi V. Philadelphia & Reading Ry. Co. 
(4Dept. Reports, 2718). 

Inte)'-state contmerce — Watchman al crossittg. 

A watchman at a public crosaing was engaged in flagging an inter-state train 
and in the performance of his duties at that place was killed. Held, that he was 
engaged in inter-state commerce, as his services were essential to the security, 
eTpeditioD and eflicifncy of such commerce. 

Appellant represented by George Gowan Parry, Philadelphia, 
Appellee represented by Roscoe R. Koch, Pottsville. 

OPINION BY MACKBY, Chairman— Itecember 16, 1918. 

The Referee awarded compensation in this case upon the follow 
ing facts: The claimant is the widow of Charles Smith who was 
killed at the Rose Street crossing of the Philadelphia & Reading 
Ry. Co. in Tamaqua, Pa., on January 6, 1018 at about 6 o'clock in 
the evening. The deceased was an employe of the defendant and 
met his death while in the discharge of his duties. At the time 
of the accident to the deceased he was assigned by the defendant 
to the duties of a watchman at the said crossing. Tliese duties con- 
si8te<1 of protecting the public l>y giving warnings of the approach 
of trains. At the time of the accident Engine 1046, drawing a train 
of loaded fi'eight cars was ])as!iing south on the south boimd track 
over the crossing njjon which the deceased was located as a flagman. 
Immediately this train was followed by Engine 823 moving south 
on the north bound track. The loaded freight train admittedly 
contained interstate shipments while Engine.823 was returning to 
the Tamaqua yards with nothing attached to it except the caboose. 
Almost immediately after both the train and engine, which followed, 
had passed over the crossing where the deceased had been discharg- 
ing his duties, his body was found on the southbound track. 

The evidence did not disclose whether the deceased was struck 
by the first train or the engine that followed. The Referee has also 
included in his findings of fact the following statement in para- 

•See pase *)9. Cases Appealed to Courts. 
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graph "h" — "that the defendant had not met the hurden of proof 
which rests upon it since it set up that the decedent and itself were 
engaged in inter-state commerce at the time of tbie accident." In 
the diBcussion of this case we will disregard this finding as being 
not binding upon us as determining a question of fact and regard 
it as a conclusion of law where it properly belongs. In Sobolowski 
V. Jones & Laughlin Steel Co., 679 October Term 1918 of the Com- 
mon Pleas of Allegheny County (not yet reported) Swearingen J. 
said "ill any event whether a finding is one of fact or one of law 
is not determined by what it is called or by where it is located in 
a decision." We have quoted from the Referee's findings all the 
material facts. Whether or not the defendant has met the burden 
of proof which the law throws upon it in consequence of the plead- 
ings is a matter of law. Ordinarily the determination of whether 
or not the defendant was engaged in interstate commerce at the 
time of an accident is a mixed question of law and fact. See Mooney 
V. Lehigh Valley R. R. Co., 261 I'a. 339. In this case the Supreme 
Court held that the Board was justified in treating the appeal as 
a question of fact and granting a hearing de novo. But when the 
facts are admitted, or uncontroverted or have been definitely found, 
then the determination of the character of the defendant's activity 
under such facts necessitates a legal conclusion, so we can consider 
this appeal as involving a question of law only and proceed under 
the Act either to adopt, modify or reverse the Referee's conchisions. 
See Macauley v. Imperial Woolen Co., 261 Pa. 312. 

In the case at bar we have a watchman at a public crossing 
guarding the approaches to a railroad given over, very largely to 
the transportation of inter-state freight and thus engaged in inter- 
state commerce. It is also a fact that, either at the time or moment 
before his death, he was actually flagging an inter-state train. 
There can be no question, then, but that the deceased was engaged 
in inter-state commerce and if he met his death while so engaged, 
it is immaterial whether he was struck by the inter-state train or 
by the engine concerning the character of which we have no testi- 

In PetroUini «. Philadelphia & Reading Ry. Co., 3 Dept. Reports 
2861, we held that "the flagging of an inter-state train at a cross- 
ing is an essential to the security, expedition and efficiency of inter- 
state commerce, as is the repairing of a bridge; nor can we dis- 
tinguish between the employment of a crossing tender while flagging 
an inter-state train from that of a flagman who is a member of a 
crew of an inter-state train who is sent out to perform a similar 
service." In the same case, we observed that "the Supreme Court 
has, however, in many cases held that railroad employes are engaged 
in inter-state commerce, if at the time their services are essential 



,V^n 



oo*^ic 



311 

to the security, expedition and efficiency of such commerce," quot- 
ing PedersoD v. Delaware, Lackawanna & Western R, E. Co., 229 
U. S. 146. There has been no other unqualified expression of the 
Board to the contrary. In McAndrews v. Delaware, Lackawanna 
& Western R. R. Co., 3 Dept. Reports 2863, compensation was allowed 
to the dependents of a deceased crossing flagman where the facts 
clearly showed that at the time of the accident he was killed while 
flagging an intrastate train. 

We have allowed compensation under somewhat similar circum- 
stances where we held that the proof of interstate commerce had 
not been convincing. We have declined to hold that a flagman at 
a public crossing of a railroad company upon whose tracks both 
intrastate and inter-state traffic passes is always and under all 
circumstances engaged in inter-state commerce. In this we have 
followed such cases as Behrens v. R, R. Co., 233 U. S. 473, and Hench 
V. Pennsylvania R. R. Co., 246 Pa. 9. In the case under discussion 
the Referee evidently thought that it was encumbent upon the 
defendant to show that the deceased while engaged in flagging an 
inter-state train had been killed by that or some other inter-state 
train and not by an intra-state vehicle, for be held that the defend- 
ant had not met the burden of showing that the deceased at the 
time of the accident was engaged in inter-state commerce, notwith- 
standing his determination of what we consider the material fact, 
that at the time of his death he was actually flagging an inter-state 
train. The situation was this, an inter-state train was passing that 
crossing and the deceased was jierforming his duties at that place 
at that moment. If he were in any place of danger, it was because 
of that employment. His death was in consequence of being in the 
course of his employment, therefore it is immaterial whether he 
was struck by the inter-state train or the locomotive which imme- 
diately followed. See Mattock v. Chicago & Alton R. R., 187 111. 
529; Walker v. K. R. Co., 117 N". E. 969; Flynn v. R R. Co., 101 At). 
1034 and West v. R. R. Co., 93 S.E . 479. All of these cases clearly 
indicate that where the facts justify the conclusion that a flagman 
at a public crossing was engaged in flagging an inter-state train 
that he is "as essential to the security, expedition and efficiency of 
inter-state commerce aa the repaiiing of a bridge," and he is brought 
within the language of Justice Van Devanter in Pederson v. R. R. 
Co. (supra). 

The conclusions of law of the Referee that under the facts of the 
case the defendant has not met the burden of proof and established 
inter-state commerce is reversed, and the award of compensation 
is set aside. 
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Musak et al. v. Barriscale. 
(IDept. Kepoi'ts, 2734). 

A-Coident not in the course of employment — Chauffeur — Dianiiisal for day. 

A chauffeur was ordered by bis employer to place the automobile iu the garage 
and qait work for the day. He was intoxicated nud was later killed by an auto- 
mobile on the streets. Held, that from the time be placed tbc automobile of tbe 
defendant iu the garage and left for the day, he was nu longer iu the couric of 
hia employment nor engaged in furthering the business interests of the employer 
during that day. 

Appellant represented by James G. O'Malley, Serantou. 
Appellee represented by George Morrow, Scranton. 

OPINION BY MACKEY, Chairman— December 16, 1918. 
Hearing de novo, beld at Scranton, Pa., November 21, 1918. 

FINDINGS OF FACT. 

1. Frank Musak, the husband of the claimant, died on June 
13, 191S, leaving the following dependents: Anna Mtisak, widow; 
John Musak, son, born February 22, 1908; Mary Musak, daughter, 
born July 6, 1909; Nieholiis Musak, son, bom December 6, 1910 
and George Musak, son, born April IS, 1913. 

2. The average weekly wage uE the deceased was ?13.75. 

3. The deceased was killed by being run down by a flre truck 
in the city of Scranton, Pa., iu the neighborhood of Washington 
Avenue and Mulberry Street. 

4. The expenses of the last sickness and burial exceeding flOO, 
none of which has been paid. 

5. At the time of the death of the deceased, he was an employe 
of the defendant. The defendant had left the city of Scranton for 
a few days, and had turned the management of his business over 
to his wife. On the day in question, in consequence of a report 
^le had received as to the intoxicated condition of the deceased, 
she ordered him to place the automobile upon which he was the 
chauffeur for the defendant, in the garage, and quit work for the 
day. The deceased complied with this order, quit the course of 
his employment, and between that time and the time of the accident 
that caused his death, he was seen by a member of the police depart- 
ment in a saloon drinking. 

6. From the time that he placed the automobile tnick of the 
defendant iu the garage and left for the day, the deceased was no 
longer in the course of his employment, nor engaged in furthering 
the biisinesB or interest of the employer during that day, 
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7. The deceased was killed on the streets of ScraDton by being 
struck by an automobile, when there for purposes entirely his own, 
not connected with the business of the defendant, 

CONCLUSIONS OF LAW. 
At the time the deceased suffered the accident which caused his 
death, he was not in the course of his employment for the defend- 
ant. 

DISALLOWANCE. 
Compensation is accordingly disallowed. 



♦Ellis V, City of New Castle. 
(4 Dept. Reports 303). 

Dog catcher — Dog hite — IniecHon — Cause of death. 

An official dog catcher waa bitten by a dog in tbe course oE bis employment and 
hia deatb waa caused by such infection as naturally resulted therefrom. Held, that 
it was an accidental injury. 

OPINION BY COMMISSIONER SCOTT— December 31, 1918. 
Hearing tie novo held at the office of Charles H. Young, Esq., New 



APPEARANCES. 
Appellee's counsel John P. Lockhart, New Castle. 
Appellant's counsel James A, Gardner, City Solicitor, New Castle. 

The material and relevant testimony taken by the Referee on the 
claim petition was by consent of parties adopted for the considera- 
tion of the Board. Additional testimony offered by the claimant 
waa then heard by the Board and case continued for further hearing 
of defendant's witnesses. 

On November 26, 1918 by agreement of counsel for the claiiQant 
and defendant tbe testimony of Dr. A. Lateve was taken before Mrs. 
Hilda Murphy, Notary Public, at Mercy Hospital, Pittsburgh, Pa., 
and filed as part of the record December 11, 1918. 

*See page 404. Cases Appealed to Oonrts. 
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The only question of fact in the evidence vital to a determination 
of thia case that calls for any discussion is ; did Robert K. Ellis die 
as a result of the bite of the dog he caught October 10, 1916. 

It is contended on behalf of the claimant that the immediate 
cause of her huabaud's death w&s rabies, and that the rabies was 
directly transmitted into his body through the bite of the dog on 
October 10, 1916. 

The dog that bit the decedent on that date was not put under ob- 
servation, nor killed, nor was ita bead examined to determine that 
it had rabies, nor is it ahown that it was bit by any animal having 
rabies; and there is no direct evidence that it suffered from this 
disease. The decedent himself was seemingly not impressed by any 
thought of dangerous infection from the bite, although the attack 
upon him by the dog was fierce and vicious. The decedent's right 
wrist was perforated by the dog's teeth and it held on so as to cause 
a laceration well around the wrist. 

However, the absence of evidence on the condition of the dog on 
October 10, 1916, is not conclusive that the dog did not at the time 
have rabies, or that it was not suffering in an incipient stage of the 
disease. 

It is established by the testimony of Dr. Lateve, Pasteur Physician 
at Mercy Hospital, Pittsburgh, eminent specialist on the treatment 
of diseases of this character, that in order to determine whether a 
dog that bites a person has rabies at the time requires that the dog 
be kept under observation, as the disease may develop after a few 
days, or two or three weeks maybe; and in any event, that the bite of 
such a dog is dangerous seven days before he shows any signs of 
rabies. 

That the probable nature of an accident followed by death, could 
be established by circumstantial evidence, alone is recognized in Mc- 
Oauley V. Imperial Woolen Mills Co., 261 Pa. 312, and Weinchenk v. 
Phila. H. M. Bread Co., 258 Pa., 98 therein cited. 

The decedent's wrist was cauterized the day of the accident by Dr. 
McCune and it healed up in a few days, the employe continuing at 
bis usual work. The testimony of the members of his own family 
shows that the decedent had no subsequent bite or injury up to the 
time he was taken sick. On the evening of December 26, 1916 he be- 
came ill, complained of pain in his right arm and of pain and itch- 
ing at the place where the laceration caused by the bite had been. 

Dr. Zerner, a skilled and competent physician, was called the next 
morning by the family. He remained with the patient for a period 
of from one-half hour to an hour to observe him and note his symp- 
toms. He found no temperature, no abnormal pulse, but the patient 
seemed apprehensive and nervous, sensitive to any draft through the 
room and was thrown into paroxysms when the door of his room was 
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opened. Tlie history given the doctor the next morning when he 
called again was that during the niglit the violence of the paroxysms 
increased and lie found him then suffering with violent spasms of 
the muscles of the chest, that his respiration was blocked and that he 
was unable to swallow water. Throughout his sickness he had periods 
of calm and his mind remained clear. 

The existence of these and other less significant clinical symptoms 
described in the testimony was the basis for Dr. Zemer's opinion 
that the decedent had hydrophobia or rabies. 

In Dr. Zemer's testimony he has clearly distinguished between tlie 
symptoms of rabies, meningitis, hysteria and other diseases whose 
clinical manifestations are similar to those of rabies in some particu- 
lars. The diagnosis of rabies made by him from the clinical symptoms 
in the evidence is confirmed by the testimony of Dr. Lateve, the wit- 
ness called on behalf of the defendant, and whose expert knowledge 
and experience gives to his opinion the force of authority. In reply 
to a question as to what are the characteristic symptoms of hydro- 
phobia or rabies, he answered: "sick, complaining of headache, very 
violent headache, insomnia, illusions and afraid of everything, the 
slightest noise, sli^test wind or light, difficult for them to swallow, 
very violent spasms or convulsions, periods of calmness and during 
the spells the patient will tell you all his family matters until death 
comes-" 

True, this witness also said that sometimes the symptoms of rabies 
were similar to certain symptoms of meningitis, hysteria, pseudo 
hydrophobia, but very rarely, yet Jie also said that the significant 
symptoms of meningitis are quite different from those of hydrophobia ; 
that an opiate would tend to quiet the patient in case of hysteria. 
This treatment had been administered by Dr. Zemer and had failed 
to control the chest spasms and the difficulty the patient had in at- 
tempting to swallow. 

As to what was the cause of death the defendant contends that the 
bacteriological tests were negative and did not confirm the diagnosis 
of rabies by Dr. Zemer drawn from the clinical symptoms stated by 
him and other witnesses, and which diagnosis is confirmed by Dr. 
Lateve upon a consideration of the same clinical symptoms. 

There were two processes used by Dr. Womer, who performed an 
autopsy on the body of the decedent the day he died, by which he 
reached the conclusion that the decedent did not have rabies; first, 
by a microscopical examination of smears taken from the brain and 
other organs of the decedent's body and which failed to show negri 
bodies, the presence of which according to the present best medical 
opinion proves rabies ; second, by injecting parts of the substance of i 
the brains of the dead man into cranial cavities of rabbits to deter- 
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mine whether there was not rabies present, if any effect had been 
produced on the rabbits it is considered positive proof that the body 
from wUch the substance injected had been taken had rabies. The 
rabbits were not effected by rabies within three weeJkS, the proper 
period of time for the complete test. 

As to the first test, the presence of negri bodies in the cells is con- 
sidered reliable evidence of rabies, but the converse or absence of 
these bodies is not conclusive and does not make it certain that the 
person or animal examination did not have rabies, and as stated by 
Dr. Womer on cross-examination "there is always a chance in look- 
ing for anything that it may be present and not found." The test 
by inoculation of rabbits or other animals is considered conclusive, 
but it is always possible that the animals inoculated may be immune, 
although in the experiment made here the evidence is they had not 
been immunized, nevertheless the test is not absolute. 

But aside from these considerations it appears in the testimony 
that Robert K. Ellis was bit in the Spring of 1016, by a dog that 
had rabies and that he had taken the Pasteur treatment for the bite. 
For this reason it is further contended by the defendant that on 
October 10, 1916 the decedent was immune and that it was not pos- 
sible for him to be infected by the second bite. However, from the 
evidence of the specialist at Mercy Hospital it appears that after 
treatment and second accident or bite within six or seven months it 
would be possible to communicate rabies from the second bite. 

The conclusion contended for is grounded on two assumptions, 
first that rabies was communicated to Robert K. Ellis by the first 
dog bite, and second that the Pasteur treatment was successfully ad- 
ministered to him within a short time. There is no evidence in the 
case to show that the decedent suffered from rabies as a result of the 
first bite or that rabies had been communicated to him by this bite, 
since Dr. Lateve testifies that although the dog that bit him in the 
Spring undoubtedly had rabies it did not necessarily follow that he 
communicated rabies to the decedent, as not every one bitten by u 
mad dog is obliged to have hydrophobia. Nor is there any evidence 
that the treatment for the first bite was successfully administered. 

On a full consideration of this phase of the case, we are impressed 
with the thought that with a history of a dog bite so shortly before 
the development of clinical symptoms indicating rabies as a very 
probable cause, under all the circumstances, facts and opinions dis- 
closed in the evidence it is a safer inference that rabies resulting 
from the dog bite of October 10, 1916 was the proximate cause of the 
death of Robert K. Ellis rather than that meningitis or other nervous 
disorders caused it. 
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The Board makes the following. 

FINDINGS OF FACT. 

1. Robert K. Ellis, claimant's deceased husband, was by vinite 
and authority of Ordinance No. 2851 of the City of New Castle, ap- 
proved July 31, 1901, appointed official dog catcher with the powers 
and duties of a policeman for said City of New Castle, February 7, 
1916 and while serving in that capacity was bitten by a dog October 
10, 1916; that he continued in this office until December 28, 1916, 
at which time he died. During this period he was also employed by 
the City of New Caatle to haul garbage and that his average weekly 
wages from both employments were |15.I8 payable monthly. 

2. That the decedent had not served or filed any notice rejecting 
Article III of the Compensation Act of 1915, prior to the time of 
these two employments with the City of New Castle. 

3. That the dog bite received by Robert K. Ellis on October 10, 
1916 was an accidental injury within the meaning of the Compensa- 
tion Act, which happened to him in the course of his employment 
and that his death on the 28 of December, 1916 was caused by such 
disease or infection as naturally resulted therefrom. 

4. That Robert K. Ellis left to survive him a widow, the claimant, 
Hope Ellis, who resided at the time of his death, and also one 
daughter, Mercides Ellis, born March 10, 1005. and one son, James 
Ellis, bom September 24, 1910. 

5. That the expenses of the last sickness and burial of the de- ■ 
ceased amount to fl98.50, no part of which has been paid by the 
defendant, the City of New Castle. 

CONCLUSIONS OF LAW. 

1. That Article III, of the Workmen's Compensation Act of 
1915 applied to the contracts of hiring existing between the deceased 
and the defendant on October 10, 1916, and that Robert K. Ellis was 
then an employe of the City of New Castle within the meaning of 
this Act. 

2. That the claimant is entitled to compensation as provided in 
Section 307, and to payment of the expenses of the last sickness and 
burial of her deceased husband not to exceed the sum of ?100. 

AWARD. 
There is awarded to Hope Ellis, the claimant, to he paid by the 
City of New Castle, defendant, compensation at the rate of 50% of 
|15.18 OP f7.59 per week, payable monthly for a period beginning 
January 11, 1917 until March 10, 1921, the time the daughter Mercides 
arrives at the age of sixteen years, and from March 10, 1921 until 
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the end of the period of 300 weeks from Jannary 11, 1917, at the rate 
of 45% of fl5.18 or |6.83 per week, payable moDthly, and in addition 
thereto there is awarded to the claimant the sum of flOO for ex- 
penses of last sickness and burial of her deceased husband ; and com- 
pensation is awarded to James Ellis, son, payable to his guardian, 
beginning at the expiration of the period during which compensation 
is paid to Hope Ellis at the rate of 15% of |15.18 or |2.77 per week 
and to continue to September 24, 1926, the time when tbe said James 
Ellis becomes sixteen years of age, if he so long lives. No costs 
awarded to either party. 



Wright 1?. Fels & Co. 
{5 Dept. Reports 251). 

Injiirf/ to tftumfi — Croapoui pneumonia — Cause of death, 

A workmen received en injuir to hia tbumb. An infection was localised in th? 
li>ft ann and cleared op after amputation of the thumb. He waa not suffering from 
general septicemia. Two and one-half months later he waa attacked with croupous 
linenmonia which resulted in his death. 

Held, the croupous pneumonia was not an infection resulting from the injury to 
tho t{iaDib. 

Appellant represented by Benjamin O. Prick, Philadelphia. 
Appellee represented by James B. Bobertson, Darby. 

OPINION BY MACKEY, Chairman— December 31, 1918. 
Hearing de novo beld at Philadelphia, December 17, 1918. 

FINDINGS OP PACT. 
On November 14, 1917, the busband of the claimant received an 
injury while working for the defendant company by running a splin- 
ter into his left thumb. Subsequently the thumb became infected 
and the infection extended to tbe rest of the hand and arm — glands 
of the axilla became swollen and the patient had chills, sweats and 
fever. About December 7, 1917, the attending physician amputated 
the thumb at the second phalanx; then the infection gradually sub- 
sided and the symptoms disappeared. The patient visited the doc- 
tor's office a number of times in December 1917 and January 1918, 
and his wife testfied that he was up and about all the time. 
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In the middle of January 1918, the patient was examined by another 
doctor, who found at that time a small dischai^ng einus at the 
base of the amputation stump; the infection wae local in its dis- 
tribution, the thumb was in a healing condition and there were no 
signs of a general septicemia. 

On the last of January, the deceased wallted from his home on 
Fifth Street, Philadelphia, to his employer's place of business — Island 
Road and Woodland Avenue, a distance of several miles. Following 
this exposure, within three days, he was taken sicfe with croupous 
pneumonia, involving the base of the right lung, from which he died 
in eight days. 

CONCLUSIONS. 

These facts fail to establish any causal relation between the injury 
to the thumb in November 1917, and the croupous pneumonia which 
attacked the patient two and one-half months later. 

The infection following the injury to the thumb was localized in 
the left arm and rapidly cleared up after amputation of the thumb. 

Two weeks before the onset of pneumonia, the stump of the thumb 
was in a healing condition; there was no evidence af any active in- 
fection, nor of a general septicemia. At that time he was practically 
recovered from the effects of the injury to the thumb. 

There is no evidence that the patient suffered from general sep- 
ticemia any time between the date of the injury and the date of onset 
of pneumonia. The patient was able to be about all the time, which 
would not have been possible had he had septicemia. 

Croupous pneumonia is an acute infectious disease caused by a 
specific organism. It forms in the lung a characteristic lesion. It 
attacks one or more lobes and runs a typical clinical course. 

On the other hand, infection following wounds is generally due to 
pyogenic organisms and when these organisms invade the system 
they cause a general septicemia. When the lung is involved as a 
part of this condition, the pneumonia thus set up presents a different 
clinical picture from that of croupous pneumonia and attacks the 
lung in the form of absesses, single or multiple — involving one or 
more lobules. The record shows that no such condition was present 
in this case. 

DISALLOWANCE. 
The conclusion, therefore, is that the injury to the thumb on Novem- 
ber 14, 1917, and the infection following therefrom, was not the direct 
cause of the croupous pneumonia which resulted in death on February 
10, 1918; and that the croupous pnenmonfa was not an infection re- 
IBlttpj; troja the injury fp (ftf tftB5»,b ^4 popjjeoMtlOB i» di»Jleff?i 
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Weissert v. Hodder Construction Co. 

(r. Ifept. Reports 244). 

Loss of use of membera — Hand^Aviputation, of parts of fingers. 

A carpenter Hustained an injury to bis left hniiil wLich necesHitatei] the ampu- 
tation of the index finger at the proximate joint, the middle finger about thi'' 
middle of the first phalanx and the little or ring fingen; at the proiiraate joint, the 
I'emaindcr of the fingers and hand being iutnet. Held that the injury resulted in 
the loss of Che use of the left hand. 

Appellant repi-esented by F, K. Willmaii, Pittsburgh, 
Appellee represented by W. H. Coleman, Pittsburgh. 

OPINION BV MACKFA', Chainnau— December 31, 1918. 

The claimant was employed by the Hodder Construction Company 
as a carpenter, on September 13, 1917. He was guiding a board into 
a saw and the board jumped, causing the claimant's left hand to be 
thrown against tbe saw, sustaining an injury which resulted in the 
amputation of the index finger at the proixmal joint, the second 
finger about the middle of the first plialanx. The ring finger was 
injured and as a result is somewhat flexed and has only limited 
motion. The little finger was amputated at the proximal joint, the 
thumb and the palm of the hand being normal. 

A compensation agreement was entered into on October 13, 1917, 
which provided for the payment of compensation at the rate of %lfi 
per week until the injured's disability ceases or changes in extent. 

On January 17, 1918 the injured filed a petition for the modification 
of the agreement alleging that he has lost the use of his left hand 
and that at the time of signing the agreement the extent of the injury 
could not be ascertained. 

The petition was referred to Referee Christley and at the hearing 
the above facts were agreed upon. The only question raised was as 
to whether or not the injury to claimant's left hand was equivalent 
to the loss of the use of the left hand. 

The claimant testified that he could not pick up small nails. He 
could pick up large nails one at a time. That his gripping power 
was gone from the left hand. The only gripping power remaining 
being between the thumb and the fleshy part of the hand. That he 
could not hold a chisel the way he should. 

Dr. Homer G. Duncan, who was the physician who attended the 
claimant at the time of the injurj', was called by the claimant. He 
was asked to describe the injury and the condition of his hand now 
aa the result of that injury. H« testified that at tbe time of tb« in- 
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jury be found the claimant had a lacerated wound of the index finger 
involving ttie proximal or first joint, the middle finger sustained the 
same kind of injury at the same joint, the ring and little fingers wei-e 
also lacerated at the same joint. All the fingers were involved in 
general laceration. The ring finger beyond the knuckle joint is stiff 
entirely, being in a slightly flexed position. The condition of the 
thumb is normal. The fleshy part of the hand is normal up to tho 
knuckle joint. The doctor testified that the usefulness of this mem- 
ber as an industrial hand is practically lost. 

Dr. P. J. Shaffer, called by the defendant, testified that he first 
examined the injury to claimant's left hand on November 22, 1917, 
and had seen him several times since. That the thumb was practically 
normal and shows no evidence of having been injured. The index 
finger has beeen amputated at the proximal joint. That in the pos- 
terior surface of the hand between the second and third metacarple 
bones there is a scar, two inches in length, representing a point where 
an incision was made for drainage following inflection of the palm 
op dorsal surface of the hand. The second or middle finger was am- 
putated about the middle of the first phalanx. The third or ring 
finger appears to be somewhat shorter than normal. As to the likli- 
hood of the improvement of the flexion of the index stump or any of 
the other stumps of the fingers of his left hand, he said ; "He may 
have very slight improvement of the index stump but the flexion of 
the other remaining stumps will not improve very much, owing to the 
fact that these stumps are so short. It will be practically impossible 
for them to be useful. The circulation also is pretty indefinite. It 
probably will improve somewhat, but it will always be more or less 
impaired. There is some gripping power between the stump of the 
index finger and the thumb. Regarding the lifting of heavy objects, 
such as lumber or material, I am incHned to believe he will not be 
able to handle that." 

Upon this testimony the Referee found as a fact that the claimant 
had sustained an injury that necessitated the amputation of the index 
finger at the proximal joint, the middle finger about the middle of 
the first phalanx and the little or ring finger at the proximal joint, 
the remainder of the finger and hand being intact, and that the in- 
jury sustained by the claimant on September 13, 1917, has resulted 
in the loss of the nse of the left hand within the meaning of Section 
306-{c) of the Workmen's Compensation Act of 1915. 

Accordingly the Referee ordered that Compensation Agreement 
No. 462,699 between the claimant and defendants he modified to pro- 
vide compensation to the claimant for a period of 175 weeks, begin- 
ning September 27, 1917. The defendant to be credited with compen- 
sation already paid to the claimant from said date to January 17, 
1918. 

Tbe ord«T Ib afBnued and the appeal dismiHwd. 
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McNulty V. Aetna Chemical Co. 

(6 Dept. Reports 246). 

0<uiti — yiolenuB to the pAynooI strvatvre of the todf. 

Where a workman was gasBed while in the course of his employmetit resaldug Id 
scnte broDchids eveDtnaCiDg in lobar pncnmooia from which he died, he sustained 
violence to the physical stmcture of his bodj. 

Appellant represented by Karl W. Warmcastle, Pittaburgh, 
Appellee represented by Arthur E. Young, Pittsborgh. 

OPINION BY MACKEY, Chairman— December 31, 1918. 

William A. McNulty, the deceased husband of the claimant, died 
on December 24, 1917, leaving to survive him, his wife, Sarah Mc- 
Nulty and two step-children, Sarah Maguire and Margaret Maguire, 
both under the age of sixteen years, being tbe children of Sarah Mc- 
Nulty by a former husband, but who were living with and supported 
by said William McNulty at the time of his death. 

The decedent was employed in the chemical department of the de- 
fendant, at Oafedale, Pa., when it was alleged that because of an ex- 
plosion, gas fumes escaped which caused a hemorrhage, from which 
pneumonia developed causing the death of the decedent. 

In its answer to the claim petition, defendant denied these allega- 
tions and alleged that "upon information and belief claimant died of 
lobar pneumonia and not as a result of any injury sustained by 
him while in the employ of the defendant." 

After hearing, the Eeferee found that "the claimant is the lawful 
widow of William A. McNulty, who died of lobar pneumonia on 
December 22, 1917; that he was the step-father and stood in loco 
parentis at the time of his death to claimant's two daughters by a 
former husband, all of whom were dependent upon the said William 
A. McNulty and supported by him at the time of his death." 

"The claimant's deceased husband was the victim of 'gassing" while 
in the course of his employment for defendant, on Becemher 11, 
1917, but returned to work on December 17, 1917, when he was again 
'gassed,' resulting in acute bronchitis, eventuating in lobar pneumonia 
from which he died December 24, 1917," 

"That the deceased employe's average weekly wage was in excess 
of f20 and that a sum in excess of $100 was paid by the defendants 
toward the expenses of the last illness and burial of the deceased." 

From these flndlngs of fact, tbe B^pf^ arrived at the following 
conclusions of lav:— "That th4 clai^^i^l f« entitled to compensatiQD 
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children, living with and also dependent upon and supported by the 
deceased employe, 50% of the maximum wage of 120 per week, until 
the eldest child becomes 16 years of age on February 23, 1921 and 
that 45% of |20 until the second child arrives at the &ge of 16 years 
on May 16, 1922 and at 40% of $20 untU tbe end of the 300th week" 
of December 24, 1917 and made the award accordingly." 

From this award the defendant appealed alleging that the afore- 
said findings of fact are not supported by the evidence and that there 
is no legal or eompetnent evidence upon which the said findings of 
fact can be based. 

The undisputed testimony in this case disclosed that Sarah McNulty 
is the widow of Wm. A. McXulty, deceased, and that, while he was 
at the time of his injury and death working at Oakdale, Pa., and his 
home was in Great Brittain, Conn., there was no separation between 
him and his family, consisting of his wife and her two children by a 
former marriage, who were members of his household and were regu- 
larly supported by him up to the time of his death. 

The evidence establishes that William A. McNaulty was on Decem- 
ber II, 1917 and on December 17, 1917, in the employment of defend- 
ants in their "T. N. T." department, at Oakdale, Pa., and that his 
weekly wage exceeded f20, and that up to December 11, 1917 he had 
been "a big, stout, healthy man" and had not had any sickness until 
he was first "gassed" on December 11, 1917, upon which date he came 
home to his boarding house directly from his work very sick, that 
"he couldn't get his breath," had chills and stated to Dr. Mathewson 
that he had been "fumed." 

He was attended by Dr. Mathewson and on the third day afterward 
returned to his work. On December 17, 1917, Dr. Mathewson brought 
him home and he was immediately put to bed. He had again been 
"fumed." He remained in bed until he was taken to the hospital. 
On December 24, 1917 he died of lobar pneumonia. 

Here we have a complete and broken chain of events from an acci- 
dent suffered in the course of employment until the death occurred 
as a natural result of the violence thus suffered. The causal con- 
nection between the death and the deceased workman's sudden and 
unexpected violence to the physical structure of his body, is supported 
by medical testimony and is in harmony with the medical literature 
devoted to like experiences. 

The award ia affinned and the appeal disraiesid, 
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Lucas V. Harrison Township. 

(5 Dept. HeportB 187). 

Affreemeat duly exeauted — Mistake as 1o legal reapontibility — Police officer. 

An agreement executed by parties thoroughly familiar with all the facta at the 
time will not be set aside by the Board upon the mere allegatloD of a mistake as to 
the legal reaponsibtlity of the defendant. 

A police officer is an employe under the Workmen's ConpeDsatlon AcL 

Claimant represented by Hale Hill, Pittsburgh. 
Defendant repreBented by M. M. Welsh, Pittsburgh. 

OPINION BY MACKEY, Chairman— December 31, 1918. 

This petition was filed by the Insurance carrier asking that the 
compensation agreement executed by and between tlie parties provid- 
ing for compensation to the claimant because of the death of her 
husband, be disappFoved by the Board for the reason that it was 
executed at a time when the insurance carrier was mistaken as to 
the responsibility of the insured for compensation under the facts of 
the case. The deceased's husband was shot while acting in the capac- 
ity of a police oflQcer for the defendant. The agreement was executed 
during the month of January, 1918, and was approved by the Board 
on February 27, 1918. The petition for review is under date of 
October 25, 1918. 

This petition is refused for two reasons: First — we hold that 
there was no mistake of any nature at tlie time of the execution of 
this agreement and that there was no misapprehension as to the 
legal obligation on the part of the employer. The deceased was a 
police officer and as such was a servant of the defendant within the 
meaning of the Pennsylvania Workmen's Compensation Act of 1915. 

In Smith V. City of Beading, 2 Dept. Beports 1644, we fully dis- 
cussed the status of a police ofBcer under the Pennsylvania Act and 
we subsequently affirmed our position in McDonald v. Hanover Town- 
ship, 4 Dept. Reports 1400, not withstanding the case of Wise v. 
Borough of Cambridge SpBings, 4 Dept. Reports 943, Second — in 
Van Wert v. American High Explosives Co., 3 Dept. Report 944, we 
said — "Here we have an agreement before ua properly executed, al- 
leging the death of the husband, setting out that the widow is the 
sole dependent; stating that the death occurred, and providing for 
compensation in the proper amount and for the length of time pro- 
vided in the Act. The endence shows that the parties to this agree- 
ment were thoroughly familiar with all the facts at the time it was 
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executed. Now the insurance carrier seeks to have it set aside be- 
cause its representative was mistaken as to the legal consequence 
following these facts. 

"It is very doubtful in our minds wliether or not the provisions of 
the Workmen's Compensation Act • • • gives us greater authority 
to set aside a written agreement, properly executed and \\'itnessed, 
than now exists in a Court of Equity. We assume that it would not 
be seriously contended that this agreement could be modified or set 
aside in equity because of any mistake as to the legal responsibility 
arising out of the well understood facts, therefore, we hold that we 
would not have power to set aside this agreement under these cir- 
cumstances even if the other contentions of the insiirance carrier 
were well taken." 

We still adhere to this opinion which applies particularly to tlic 
case under discussion. The petition of the insurance carrier is ac- 
cordingly refused. 



Henry v. Henry. 

(5 Dept. Reports 68). 

Major operation — Employer liable. 

Wbuii an agreement docs uot provide for tlie payment of a major operation, wliicb 
ivas performed, it will be disniiprovcd to that exteot, as tlie employer is liable not 
(xceediuE $75. 

Claimant not represented. 

Defendant represented by Clarence R. Smith, Indiana. 

OPINION BY COMMISSIONER LEECH— Beeemher 31, 1918. 

This is a petition to review a compensation agreement entered into 
between the claimant and defendant, and as we understand the peti- 
tion, their answer raises tlie question as to whether or not the de- 
fendant is liable for tbe payment of the doctor bill for a major 
operation which was performed upon the claimant. 

The facts estahlshed show that the accident which caused the in- 
jury in question occurred November 27, 1017, but that the injured 
claimant continued at liis work until December 12, 1917, when his 
condition became such that he was disabled from performing his 
Qstiitl labor, and that on December 19thj seven days after the die- 
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ability began, the operation was performed. Under these facts and 
the ruling of the Board in Bechtel v. Bodenstein & Eaemmerle, Inc., 
Vol. 1, Pa., W. C. Bd., Dec., page 19, as follows;— 

"A claimant injured in the course of his employment 
is entitled to me<Ucal and surgical services for a period 
of fourteen days from the date of the banning of dis- 
ability and not from tbe date of the accident," 

there can be no question but that tbe employer is liable for expenses 
incurred in this connection, not to exceed |75. In this case the bill 
for medical services was very much in excess of the maximum 
amount fixed by the Act, and therefore the employer should pay the 
maximum amount, to- wit: $75. 

In view of the facts established by the testimony taken in this case, 
the Board disapproves of the agreement, in so far as it fails to pro- 
vide for tbe payment of $75 for a major operation performed upon the 
claimant, and suggests that tbe matter be amicably arranged between 
the claimant and defendant; otherwise the Board will entertain a 
petition for compensation. 



*Minser v. County of Indiana. 

(5 Dept Reports 311).' 

Special detective — Emplove — BHght'a disease — Aggravated ly iajwry. 

A special detective of a county, while in the performance ot his duties Bostained 
ftn Injur; which aggravated Brigbt's disease and produced a fatal result earlier 
than would have been caused by the ordinarr and regular development of the 
disease. GompeDsatiou was awarded. 

Appellant represented by John L. Getty, Indiana. 
Appellee represented by Peelor & Feit, Indiana. 

OPINION BY COMMISSIONER SCOTT— December 31, 1918. 

Martha Minser, widow of Samuel L. Minser, filed a claim petition 
against Indiana County for the recovery of compensation on ac- 
count of tbe death of her husband alleged to be the result of an acci- 
dent and injury sustained in the course of his employment. 

Notice of the filing of the claim petition was served on the Indiana 
County Commissioners, such officers being the proper persons to 
represent tbe county ia tbe litigation. Indiana County, by its coin- 
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missioners, has appealwl from the action of the Referee in awarding 
compensation on the groimd of error both of fact and of law and 
lias requested a hearing de nova. No sufficient reason has been as- 
signed hy the defendant to establish any right to present new or 
additional testimony and unless the findings of fact, material and 
necessary to sustain the award made by the Eeferee, are not sup- 
ported by the evidence a hearing de novo mnst be refused. 

Claimant's husband was appointed by the Court of Quarter Ses- 
sions of Indiana County, a special detective for said County upon 
the petition or request of W. N, Liggett, the District Attorney of 
the County. The order of Court of May 25, 1917, making the appoint- 
ment, fixed the term of service to end April 1, 1918 subject to the 
conditions stated in the order. 

The duties of such special detective were fully stated in the order 
and have set out in the Referee's findings. His salary was fixed 
at flOO per month during the period of sendee, provided the service 
were not terminated before that time, and he was under the control 
and direction of the District Attorney of Indiana County as to tie 
performance of the duties required. 

It is contended on behalf of the county of Indiana that the Referee 
has erred in finding that Ind'ana County is bonnd by Article III of 
the Workmen's Compensation Act of 1915. By express provisiona 
of Section 302, it is made unlawful for any county or any o£Scer 
thereof to give notice of its rejection of Article III. This the defend- 
ant maintains is an unwarranted and unconstitutional exercise of 
power by the Legislature of the Commonwealth of Pennsylvania and 
unlawfully discriminates against the defendant since the Act gives 
the election to reject to all private persons, firms and corporations 
other than thosi municipal in character. 

The defendant also contends that to provide it shall be unlawful 
for a county to reject Article III of the Act amounts in effect to 
deprivation of a trial by jury and is in violation of Article I of Sec- 
tion 6, of the Constitution of the Commonwealth of Pennsylvania, 
which declares "Trial by jury shall be as heretofore and the right 
thereof remain inviolate." 

The defendant's objection that the withholding from it any right 
of election to reject Article III is beyond the power of the law making 
body and can impose no binding obligation on the defendant under 
any alleged presumptive agreement is answered and fully considered 
in Atkin v. Kansas, 191 U. 8. 207. 

On page 220 in the opinion of the Court discussing the relation 
existing between a State and its municipal corporations the Court 
said: "Such corporations are the creatures, mere political snb-divi- 
sions of the State for the purpose of exercising a part of its powers. 
They may exert only such powers as are expressly granted to them, 
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or such aa may be iit'cessJirily iuiplied from those granted. What 
- they do of a public character is done under the sanction of the State. 
They are, in every essential sense, only auxiliaries of the State for 
the purposes of local government. They may be created, or, having 
been created, their powers may be restricted or enlarged or altogether 
withdrawn at the will of the Legislature; the authority of the Legis- 
lature, when restricting or withdrawing such powers, being subject 
oniy to the fundamental condition that the collective and individual 
rights of the people of the municipality shall not thereby be de- 
stroyed." 

In Williams v. Eggleston, 170 U. S. 304, the Court said "A munici- 
pal corporation, is, so far as its purely municipal relations are con- 
cerned, simply an agency of the State for conducting the affairs of 
government, and as such it is subject to the control of the Legisla- 
ture." 

In Wood I'. City of Detroit, 155 N. W. 593, it is held that the classi- 
flpation of employers as municipal or otherwise by the Legislature 
in the Workmen's Compensation Act of the State of Michigan giv- 
ing private employers an election whether or not to accept the act, 
while imposing it upon municipal employers, is not unconstitutional, 
as denying equal protection of the laws, since the imposition of the 
law upon municipalities works no invasion of private rights, as the 
burden assumed by such corporations is distributed immediately and 
finally upon the community subject to be taxed to raise the funds 
necessary to compensate the injured workman and that the limitation 
upon the power of the municipality is a direction of the constitution 
of the State of Michigan. We are of opinion the same fundament&l 
principles are applicable in this case and that tliey do not contravene 
any requirement of the constitution of the Commonwealth of Penn- 
sylvania; 

The contention, that by holding that Indiana Coutny is hound 
by Article III, it has been deprived of the right of trial by jury and 
that its constitutional rights are invaded is not supported qX prin- 
cipal or by authority. Chairman Mackey in Smith v. City of Read- 
ing, 2 Dept. Reports 1644, has pointed out the fact that the consti- 
tution of 1874 only preserved the right of trial by jury as It had 
existed before the adoption of that instrument and that our Supreme 
Court had decided in the Borough of Dnnmore's Appeal, 52 Pa. 354, 
that municipal corporations, being creatures of legislation, have no 
constitutional guaranty of trial by jury and that such trial may be 
denied to them. The case of Wynkoop v. Cooch, 89 Pa. 450 is also 
cited in Smith v. City of Reading (supra) and relied upon to 
establish, that the right of trial by jury, guaranteed by the constitu- 
tion, is not invaded by the provision of Section 302, making it un- 
lawful for a municipality, such as a county, to reject Article III of 
the Act. 
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It has also been suggested in the argument on behalf of the county 
that the claimant's husband, being an appointive officer, was not 
an employe within the meaning of the Act. 

The right of a police officer to receive compensation on the ground 
that he was an employe of the township is discussed by Chairman 
Mackey in McDonald v. Hanover Township, 4 Dept. Reports 1400, 
and it is there held by this Board that the provisions of the act 
cover any one who performs service for a valuable consideration for 
A municipal corporation and who has, as in the case of a policeman, 
been appointed by a borough or municipality. These conditions of 
appointment, service, and payment exist in the present case and we 
reaffirm the principle tliat an appointive officer of a county or 
municipality who renders it a service is an employe within tbe mean- 
ing of the statute and we affirm the conclusion of the Keferee that the 
decedent when he performed any service for the county of Indiana 
under his appointment as a special detective was then an employe 
within the meaning of the Act. 

"W. N. Liggett, District Attorney of Indiana County, had sent the 
decendent in his capacity of special detective, with Edward Gaston 
a helper, from Indiana, Pa., March 2, 1918 to Lucernemines, a coal 
mining town six miles from the county seat, for the purpose of 
securing evidence of illegal sales of liquors by certain suspected per- 
sons, and during this mission he met with an accident, the result 
of a blow or fall or of both at or near house No, 141 in the village 
of Lucernemines. 

There is no direct testimony that he was struck by any one, ex- 
cept in so far as this conclusion can be drawn from his own state- 
ment that as he came out of house 141, something liappened to him 
and he went down, did not know whether he was hit or not. This 
hearsay statement is not conclusive. However, Gaston testifies 
that he and the decedent went into house 141, and while there got a 
drink and that he, Gaston, bought some whiskey, that there were a 
number of people in the house and that he slipped out of the house 
and later returned and found the decedent at or near the door of the 
house in a wobbling, staggering condition which he attributed to 
intoxication, as he said Minser had been drinking as well as himself 
during their trips about the town trying to locate places where 
liquors were illegally sold. The decedent, however, denied to certain 
persons that he took more than two glasses of beer during the evening 
and night, and the testimony of other persons was that he did not 
show evidence of the excessive use of liquor. 

The findings by the Referee that there was upon his face, neck and 
shoulder bruises and injuries which were most probiibly the result 
of violent blow or fall is fully sustained by the testimony, the char^ 
acter of his injuries can hardly be explained by the suggestion that 
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received them as the result of stumbling or falling against the fence 
after leaving house 141 by reason of his alleged intoxicated condition, 
and there can be no question that the exposure he experienced that 
night after leaving house 141, where he had gone in the line of his 
duty, whether he may have had more to drink than he should have, 
bad a very injurious effect on his condition, as it is admitted that he 
was suffering from Bright's disease and had been for a considerable 
time before. 

The medical testimony is that the immediate cause of death was 
Bright's disease. There is, however, abundant medical testimony 
that what he had passed through while attempting to carry out the 
orders and directions of the District Attorney March 2, 1918 ag- 
gravated and accelerated the Bright's disease and produced a fatal 
result earlier than would have been caused by the ordinary and 
regular development of the disease and we would not be justified in 
disturbing the Referee's finding in this very material matter. 

Eutertaining this view of the testimony the hearing de nova re- 
quested is refused, and the findings and conclusions of the Referee 
are affirmed. However, the award made by the Referee is modified 
and amended wherein it is against the County Commissioners of 
Indiana County, the part "County Commissioners" being surplussage 
and not consistent with the pleadings. To so amend or modify the 
award in this particular does not involve a finding by the Board of 
any new fact, but merely corrects the name of the actual defendant 
as both the claim petition and the answer named the defendant, 
Indiana County. 

The time at which compensation payments are to begin is also 
corrected to comply with the decision of the Supreme Court in Kakie 
V. Jefferson & Clearfield C. & I. Co., 259 Pa. 534 t» the 14th day after 
the decedent's death instead of the day of his death. With these 
modifications and corrections in the award, it is affirmed as well as 
the findings of fact and conclusions of law on which the award is 
founded. 

Appeal dismissed. 
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Kolasky v. Klee. 

(5 Dept. Beporta 192). 

Injur)/ infficted hv third person — Course of emplovmeitt. 

An employe in tUe course of his employment was injured by a third party and 

the evidence clearly established the fact that the assault suffered by claimant had no 

relationship whatever to nor bearing upon his employment. Held, that he was nnt 

(Btitled to compensation. 

Appellant represented by W. C. Brown, Pittsburgh. 
Appellee represented by Adolph L. Zeman, CanoQsburg. 

OPINION BY MACKEY, Chairman— December 31, 1918. 

The claimant in the above entitled case claims compensation for 
injuries sustained by him on March 12, 1918 under the following 
circumstances; The claimant was employed in the grocery and meat 
store of the defendant. He was general utility man about this place 
of business and had been so occupied fov six years. On March 12, 
]918 under direction of his employer he visited the Polish Citizen's 
Club for the purpose of selling a show case for his employer. When 
he entered the club house one Stanley Verakis accosted him with 
some pleasantry and caught him by the shoulder with a piece of 
leather upon which was whitewash. This incident gave rise to an 
argument which was-foUowed hy a physical encounter between the 
two, during which Verakis kicked the claimant upon the leg, break- 
ing that member. 

The facta are not in dispute. The Referee determined that th<^ 
claimant under those circumstances had sustained an injury in the 
course of his employment entitling him to compensation. This ap- 
peal presents to the Board a question of law entirely. There is no 
doubt that the claimant when he visited this club house was in the 
course of his employment for the reason that the evidence justifies 
the Referee's finding that the claimant was there, commissioned by 
his employer to undertake the sale of the employer's property. 

The evidence clearly establishes, however, the fact that the assault 
suffered by the clainiant had no relationship whatsoever to nor 
hearing upon his employment. Article 3, Section 301 inter alia 
Iirovidea "the term injury by an accident in the course of his em- 
ployment" as used in this article, shall not include an injury caused 
by an act of a third person intended to injure the employe because 
of reasons personal to him, and not directed against him as an em- 
ploye or because of his employment." 

In our judgment the claimant's case comes within this exception 
and therefore he is not entitled to compensation. The award of the 
Referee is set aside and the appeal sustained. 
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*J. B. Stretch v. HofEer & Garman. 
{5 Dept. Reports 62). 

Fractioe and procedure — Death of claimant — Personal repreaenlation. 

An award had been made by a Referee and a hearing 'de novo had been granted 
by the Board, which set aside the award, and the claimant died while an appeal 
wa.s pending. Held, that compensation could not be awarded bb the record did not 
show that a personal representative of the decedent haa been appointed. 

Appellant represented by Karl E. Richards, Hairisburg, 
Appellee represented by John E. Meyers, Lemoyne. 

OPINION BY COMMISSIONER LEECH— December 31, 1918. 

The evidence in this case is the same as that in the case of Mary 
J, Stretch v. Hotter & Garman. Had the claimant survived, he 
would therefore have been entitled to an award of compensation and 
to his reasonable medical and lioapital expenses. The claimant, how- 
ever, having died, it is necessary to determine whether his claim 
petition has abated by reason of his death, and if not, whether an 
award can be made in his favor in the present state of the record. 

The petition now before us is brought in the name of John B. 
Stretch, the decedent. No award can therefore be made, he being 
deceased. Had an administrator been appointed and the petition 
been continued in his name, it would be necessary for us to consider 
whether the fact that a claim petition has been filed in this case 
distinguishes it from the case of Galbraith v. Pennsyivana R. R. Co., 
3 Dept. Reports 3562, in which it was held by Commissioner Scott 
that the claim for compensation under the Act being a personal 
action is extinguishe<l by the death of the claimant, Tt is to be noted 
(hat in this case, though an award was made by the Referee, a hearing 
de novo bad been granted prior to the death of the claimant. By this 
action of the Board the award was set aside. The Referee's award, 
so long at it stands, is tantamount to a judgment, and would not be 
affected by the death of him in whose favor it was made, nor would 
an appeal do more than suspend the award which when affirmed 
would be valid as of the date on which it was entered. 

In this case, however, the award having been set aside, the claim- 
ant's position is no better than if his death had occurred after filing 
his claim petition and before any hearing thereon. The mere fact 
of filing the claim petition does not change the character of the 
claimant's right, nor is he helped by the Act of 18.51, which provides 
that action for injury by negligence or default shall not abate by the 
death of the plaintiff, since this petition, while perhaps an action, is 
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not based upon negligence or default. If then, tbe decision in Gal- 
braitb v. Pennsylvania K. R. Co. is correct, and the claim of the 
decedent is a personal action, it would follow that the tiling of the 
claim petition does not prevent its abatement upon the death of the 
claimant. 

To justify a decision that the claim survived would require us to 
hold that the right of the defendant was not a personal right of ac- 
tion sounding in tort, but a right derived from the agreement implied 
by virtue of Section 301 from the silence of the parties whereby the 
employe agreed to forego his right of suit at common law and the 
employer agreed to pay him the compensation provided in Article III 
of the Workmen's Compensation Act. It is, however, unnecessary 
for us to consider this question, as even if we should hold the claim- 
ant's right to be founded upon the contract of hiring, his claim could 
only be continued by the substitution of liis personal representative 
for him. 

Since there is nothing in the record to show that a personal 
representative has been appointed, an award could not be made and 
we must dismiss the petition without prejudice to the right of an 
administrator to file a petition asking the Board to substitute him as 
claimant.' 



Mary J. Stretch v. Hoffer & Garman. 

(5 Dept. Reiwrts 56). 

Conslraction work — Regular huHness of employer — Acoidciit. 

The defendant erected an addition to its plant and the decedent was employed 
to assemble and set up the flour mill therein. While thus eiifiaged he austained a 
fracture of the neck of the femur which resulted in his death. Where construction 
work is undertaken by the owner of a business, it is as much a part of the regolar 
biisinoBs M is the work of operation, and the claimant is entitled to compensation. 

Appellant represented by Hause & Baker, Harrisburg. 
Appelle represented by F. B. Sellers, Jr., Carlisle. 

OPINION BY COMMISSIONER LEECH— December 31, 1918. 

This is an appeal from the award of Referee Cummings. The un- 
contradicted evidence shows that tbe defendants were engaged in the 
business of jobbing in (lonr and grains in their plant in Harrisburg, 
That in 1917 they erected an addition for the purpose of installing^, 



gic 



3M 

a flonr mill. That they employed the claimant's decedent, J. B. 
Stretch, a millwright, to assemble and set up the flour mill in the 
said addition to their plant, and that while engaged in this work 
Stretch sustained a fracture of the neck of the femur, and that his 
death resulted from this injury. 

The Referee also found that the defendants were engaged in "run- 
ning a grist mill, manufacturing com flour and grinding grain." To 
this finding of fact the defendants except. The Referee found as a 
conclusion of law that the injury to the deceased husband of the 
claimant was sustained in the course of bis employment with the 
defendants, as contemplated in the Workmen's Compensation Act, 
and that the claimant was, therefore, entitled to compensation. 

The evidence shows that the defendants were grinding meal whicb 
they sold, whether to oblige those customers who dealt with them 
principally in the course of their jobbing business so as a sideline 
does not appear to be material. It appears, however, from the 
testimony, that the defendants did not grind flour up to the time of 
tbe accident, and to that extent the findings of fact are erroneous. 
Wbether such error is material or not depends, however, on the deter- 
mination of the question raised in the defendants' exception to the 
finding of the Referee that the claimants' decedent was injured in 
the course of bis employment. The defendants base their contention 
on Section 104 of the Workmen's Compejisation Act, which defines 
the term "employe" as follows: 

"The term 'employe' as used in this Act is declared 
to be synonymous with servant, and includes all natural 
persons who perform services for another for a valuable 
consideration, exclusive of persons whose employment 
is casual in character and not in the regular course 
of the business of the employer. " 

Their contention is that the defendant wore in the busincBS of 
jobbing and selling flour and grain as jobbers, carrying as 3 side- 
line a chopping mill for grinding com for feed, and were not at the 
time of the accident engaged in tbe business of grinding flour, and 
that, therefore. Stretch was, not employed in the regular course of the 
business of the employer, but on the contrary was at best a person 
whose employment was casual in character; and rely upon the case 
of Marsh v. Groner, 258 Pa. 473, in which it was decided upon the 
particular facts of that case as stated by Justice Stewart, that a 
plasterer employed by a woman to do work in the alteration of her 
dwelling was not an employe with the meaning of the Act, Mr. Justice 
Stewart saying, 

"The material facts are few and simple. The defend- 
ant is a married woman residing with her husband in 
a bonse owped by herself. In the course of enlar^M|^ 



and remodeling her dwelling, sbe engaged the claimant 
to do some plastering work about the premises which, 
to complete, would require at most a couple days. Claim- 
ant had been engaged in the work for only a few hours 
when the scoffolding on which he was standing gave way, 
and with it he fell to the ground and was injured. Fur- 
tlier statement of facts is unnecessary except to say that 
there is not a suggestion in the case that the defendant, 
the employer, in remodeling her house, had any other 
object in view than to make the house more convenient 
and attractive for her own and her family's comfort 
and enjoyment; nor is it anywhere suggested that aside 
from this work and her household duties she had any- 
thing of business character to engage her time or at- 
tention. Admittedly she had never been engaged in 
trade. " 

"It is an indispensable condition to his recovery under 
this Act that the claimant show that he received his 
injury while engaged in the regular course of the busi- 
ness of his employer. If the employer have no regu- 
lar business, it follows that the employe was not injured 

within the condition prescribed. The Act expressly 

excludes all not employed in the course of the regular 
business of the employer. " 

"When one's business is the subject of common speech, 
no one can be in doubt as to the reference. It would 
be a very exceptional person who would not under- 
stand that the reference is to the habitual or regular 
occupation that the party was engaged in with a view 
to winning a livelihood or some gain. These objects 
implied when one's business is spoken of. Eliminate 
them, livelihood and gain, and it is no longer business, 
but amusement, which no one ever confounds with busi- 
ness.— —The defendant's employment was not in any 
way dependent upon patronage ; it had not for its object 
profit or gain, but simply her own personal gratidcatiou 
and comfort ; it was not regular or habitual, but it term- 
inated with the completion of the one thing that en- 
gaged her attention at the time." 

It is the opinion of the Board that the case of Marsh v. Groner 
does not rule the case at hand. Marsh v. Groner can control only 
' where the facts are substantially identical with those as stated by 
Justice Stewart. The prevailing thought in that case is that there 
must be a business in which the employer is engaged. Assuming, 
to paraphrase the words of Justice Stewart, that that only is a 
regular business in which the party ia engaged with a view to winning 
a livelihood or some gain, which has for its object or gain, which is 
regular or habitual, and not simply for personal gratification, and is 
not terminated with the completion of the one thing that engaged 
the employer's attention at the time, the defendants in building this 
flour mill were engaged in such a regular business. 
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There is no doubt but tbat they were building the mill, not for 
their own personal gratification or comfort, not for aniusement, but 
to grind flour for sale, at \\'bicli they undoubtedly hoped to make a 
profit. Substantially, they now contend that the thing which the 
defendants were having done must not only have gain for its purpose, 
but must have reache<l the point of gainful operation. There is 
nothing in the language of Marsh v. Groner tbat gives support to 
such a contention. The thing which the defendants were doing and 
on which the claimant's decedent was employed satisfies all of the 
requirements set forth by Justice Stewart. It was not for amusement 
or personal gratification. It was intended to be for gain or profit. 
It depended upon patronage. It was to be a regular or habitual 
business. The mere fact that the enterprise was in the period of 
construction rather than operation does not determine its character. 
It is the gainful purpose and not the success or failure of the enter- 
prise which is the test. Nor can the work of the decedent's employ- 
ment therein be classed as casual. It was no more temporary than 
any other work of construction or repair. It was not an isolated 
thing to be done and terminated. It was a step and a necessary step 
in preparation for carrying on a business which was intended by the 
employer to be permanent and profitable. Any other construction 
would defeat the purpose of the Act as to that large class of persons 
employed within the Commonwealth in construction and repair work. 

The case of Commonwealth v. Altoona Foundry & Machine Co., 
18 Dauphin 569, cited by the defendant is not in point. In that case 
the Dauphin County Court held that the statute exempting from 
taxation capital actually and exclusively employed in carrying on 
manufacture within the State contemplated the active operation of 
the manufacturing plant in the actual carrying on of manufacturing 
and therefore did not apply to a company which had its entire capital 
invested in plant and machinery, but which in view of business con- 
ditions did not deem it advisable to operate during the year in ques- 
tion. That case merely stated that the purpose of the Act being to 
stimulate active manufacturing operations, the capital invested in 
the manufacturing company could not claim the exemption unless 
actively employed. It did not hold that the corporation was not a 
manufacturing concern, nor that it was not engaged in the manufac- 
turing business, but merely that, except while actually manufactur- 
ing, it was not entitled to the exemption provided for in the Act. 

Nor is the case of Raymond v. Chicago, Milwaukee & St. Paul Ry,, 
243 U. 8. 43, in point. In determining whether an employe em- 
ployed as an interstate carrier by rail and injurerl while so employed 
is entitled to sue under the Federal Employers' Act, or may claim 
compensation or damages under the laws in force at the place of the 
accident, it is necessary to determine whether the work upon which 
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he is engaged in inter-state or intrastate in cliaracter. This cast- 
merely holds that in determining whether the employe's employment 
at the time of the accident is inter-state or intrastate, a distinction 
is to be drawn between construction work, which ia not impressed 
with the interstate character, though the construeton when finished 
may be, or even undoubtedly will be, used in furthering such com- 
merce, and operation work whose character generally depends upon 
the point of departure and destination of the freight or passengers 
carried. This decision does not even intimate that the work of con- 
struction is not part of the business of the inter-state carrier, but 
merely that it is not part of the inter-state business of such carrier. 

The case of Hackett v. Moorestown Creamery Co., 99 Atl. 638, is 
also not in point. Had the claimant's decedent in that case been em- 
ployed by an independent contractor and were she claiming under 
Section 302-(b), the case might be of weight. 

The Vermont Act contains a provisions to the effect tliat the owner 
of a business is to be held the operator and as such liable to any 
person engaged in the business there carried on, whether such person 
be directly employed by him or is employed by an independent con- 
tractor, who has himself been engaged to perform a part of the busi- 
ness tliere carried on. The purpose of such provisions, which are 
contained in many of the Compensation Acts, is, like that of Section 
302- (b) of the Pennsylvania Act, to prevent an employer from es- 
caping liability by subletting the operation of his business to ir- 
responsible persons under colorable independent contracts. The 
tendency is, tlierefore to restrict this exceptional liability to those 
persons who are employed in the usual operations of the business iind 
to permit construction or repair work to be done by independent 
contractors without rendering the owner of the business liable for 
compensation to the workmen employed by such independent con- 
tractors. 

"We are of the opinion that^he claimant's decedent was engaged 
in the course of the regular business of the defendant and that that 
term cannot be restricted to the profitable operation of the business, 
but that construction or repair work when undertaken by the owner 
of a business, is as much a part of the regular business as is the work 
of operation. Clearly, the earning of profits by the employer can 
not he the lest of his liability for compensation. The liability for 
compensation is a charge upon the business whether profitable or not. 
We are, therefore, of the opinion that the Referee committed no error 
in awarding compensation to the claimant, though we are constrained 
to hold, in view of the recent decision in Rakie v. .Tefferson & Clear 
field Coal & Iron Co., 4 Dept. Reports 2575, he erred in holding that 
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the right to compensation began on February IS, the date of the 
decedent's death, rather than two weeks later, or on March 4. 

With tiiis correction, the findings of fact and conclusions of law 
of the Referee are affirmed, and the appeal dismissed. 



*Tarr v. Hecla Coal & Coke Co. 
(5 Dept. Reports 92). 

Master and aervani — Temporary master — AcrndenI tchile in emplo)/ of. 

Where an employe of one coDcem was loaned to defendant and in the perform- 
ance of his work done under its direction, and With the consent of his regulnr master, 
[>e was overcome by gas which resulted in his death, the relation of master and 
acrrant existed at the time of the accident. 

Appellant represented by W, 8. Dalzell, Pittsburgh. 
Appellee represented by Thomas E, Watson, Pittsbui^h. 

OPINION BY COMMISSIONER LEECH— December 31, 1918. 

James Tarr, the claimant's husband, was regularly employed by 
the H. 0. Frick Coke Co. and had charge of the rescue station of 
one of its mines. The Superintendent of No. 2 Mine of the Hecla 
Coal & Coke Co., situated near the H. C. Frick Co. mine, on June 
14, 1018 made a request in writing to the Superintendent of the 
Frick Coke Co. to send three men trained in rescue work, and five 
helmets, to help explore its Humphreys Mine No. 2 which bad been 
closed for some weeks on account of a Are in the mine. The request 
was assented to and James Tarr, and five helmets, with necessary 
equipment were brought to the No. 2 mine of the defendant company 
in one of its trucks which had been sent over to the Frick Co. 
mine. On arrival at the mine the claimant's husband and certain 
employes of the Hecla Coal & Coke Co. mine were placed by it?i 
Superintendent under the immediate direction and control of the 
foreman of this mine. The claimant's husband upon entering the 
mine was overcome by gas and shortly thereafter died. 

This a ease of one master loaning his servant to another or more 
properly where a master transfers his servant for the time being 
into the service of another master to perform a special kind of 
service in a particular transaction. 

•See page 409. Cases Appealed to Courts. 
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The rule of the common law in such case ia well Bettled. In Weet- 
over V. Hoover, N. C. C. A, Vol 3, page 471, it is held that a person 
who is in the general employment of one person may be temporarily 
in the service of another with respect to a particular transaction 
or piece of work, so that the relation of master and servant arises 
between them, the test being whether the servant has become sub- 
ject to the direction and control of the party to whom his services 
have been temporarily transferred. (See note to the above case). 

The decedent prior to the time of his death was regularly on the 
pay-roll of the H. C. Frick Coke Co., having been employed by it 
to perform certain work in the furtherance of its business. At the 
time he was directed by the superintendent of the H. C. Frick Coke 
Co, to go to the Humphrey's mine of the defendant company, he 
could have refused, so far as anything in the testimony shows, and 
of his own volition be left his regular employment and its duties 
and put himself under the direction and control of the superintend- 
ent and foreman of the Humphery's mine No. 2 of the defendant 
company. This was under the direction or with the consent of. his 
regular master, the H. C. Frick Coke Co. 

There is evidence in the record that the H. C. Prick Coke Co. 
regarded bim as temporarily the servant of the Humphrey's mine, 
since he was to receive no pay for the time he might be required in 
performing the work at the mine of the Hecla Coal & Coke Co, 
This is also in line with the practice of the H. C. Frick Coke Co. in 
other cases where its rescue team had been sent to aid other com- 
panies. They were not paid, but their time was deducted from the 
regular pay-roll of the H. C. Frick Coke Co. 

No definite contract appears in the evidence, aa is contended by 
the attorney for the insurance carrier of the defendant whereby 
the Frick Coke Co. and the Hecla Coal & Coke Co. owed each other 
the duty of reciprocal service of the kind rendered in this instance, 
nor is there any evidence that their respective employes under- 
stood and agreed that there was any right in their employers to 
extend their services under other and different control and direc- 
tion than was contemplated in their regular employments. 

The decedent admittedly rendered a service to the Hecla Coal 
& Coke Co. and in so doing lost his life. We agree with the Ref- 
eree in his fifth finding of fact that at the time of the accident the 
relation of master and servant existed between the Heela Coal & 
Coke Co. and the claimant's husband, since at that time he was 
under the immediate direction and control of the superintendent 
and foreman of this company. It also received the benefit of his 
services and was under implied obligation to pay for such services 
what they were reasonably worth. 
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It was admitted by the parties that the average weekly wage of 
the deceased with the H. C. Friek Co. exceeded the sum of $20 pay- 
able semi-monthly. Mr. Kelly, the siiperintfindent for the Hecla 
Coal & Coke Co., was called as a witness on the part of the defend- 
ant and in answer to a question as to the value of the services to 
be rendered by the decedent, stated: "I should think between |15 
and $25." Hence we cannot say that was no evidence on which the 
finding of the Referee that the average weelily wage of the decedent 
was in case of |20 can be justified. 

The flndingp and conclusions of the Eefeiee are affirmed. Appeal 
dismissed. 



Canazzaro v. H. C. Frick Coke Co. 
(5 Dept. Reports, 249). 

Termination, of agreement — Physical disabilitji ceased. 

A claimant's disability so far ended that he was able ta return to work at light 
omployment. . CompcDsation payments were suspended from the date of the filing of 
i; petition for termination, to continue so long as the condition of the claimant re- 
mains unchanged. 

Appellant represented by L. B. Brownfleld, Uniontown. 
Appellee represented by Reed, Smith, Shaw & Beat; Allan H. 
Kerr, Pittsburgh. 

OPINION BY MACKEY, Chairman— December 31, 1918. 

This a petition to terminate Compensation Agreement No. 
301,936, entered into between the claimant and defendant February 
5, 1918, wherein it was agreed to pay the claimant weekly compen- 
sation at the rate of $6.82 per week, for an injury resulting from 
an accident which occurred on January 1, 1917, while the claimant 
was placing a post under a cross bar, when the post slipped and 
the bar fell, catching the claimant on the nose and head causing 
a slight cut. 

On May 13, 1918, the defendants filed a petition for termination 
of the agreement, alleging that the disability of Antonio Canazzaro 
has terminated, and that the injury to the atlas or cervical vertebra 
no longer exists and that claimant's disability, if any, is no longer 
the result of any injury suffered while in defendant's employ. 
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The claimant in his answer denied the Tacts as stated and alleged 
that he voluntarily appeared before tlie H. C. Frick Co.'s chief 
surgeon, at his office in Pittsbu^h, on or about April 17, 1918 and 
that he was given but a cnrsory ej^aniination. 

The claimant set up that the injury to the atlas or cervical verte- 
bra still exists and that his disability is the result of an injury 
suffered while in the defendant's enii)loy. 

After hearing, the Referee found as a fact "that the physioil dis- 
ability of the claimant had ceased at the tinio of the filing of the 
petition for termination and that the claimant has a nervous con- 
dition and imagines that he is unable to work. He has no organic 
trouble that would prevent him finm doing light worlc and the 
defendant company offered him work that he is able to perform." 

The Referee arrived at the following conclusions of law: — "That 
the claimant's disability having so far ended that he is able to 
return to work at light employment, compensation payments nnder 
Agreement No. 301,936 should be suspended from the date of the 
filing of the petition for termination and the claimant is directed 
to secure employment, and if, after securing employment it appears 
that the claimant still has a loss of earnings, the agreement can 
be modified to provide compensation under Section 306- (b)' of the 
Workmen's Compensation Act of 1915 and a declaration of nominal 
liability on the part of the defendant is made, not to exceed a 
period of 500 weeks from the date when compensation payments 
began under said agreement." 

The Beferee ordered, that the compensation payments be sus- 
pended from May 15, 1918, said suspension to continue so long as 
the condition of the claimant remains unchanged. 

From this decision the claimant appealed to the Board alleging 
that the findings of the Referee are not supported by the evidence. 

On reading the testimony of I>r. O'Neill Sherman, in behalf of 
the defendant, it appears that the injuries received by the claim- 
ant were to the atlas and axis, which are the two top vertebrae 
and that the question was as to how far the injury to the vertebrae 
affected the spinal cord itself. He reached tlie conclusion that the 
patient was not suffering from any organic disease; but that his 
trouble was entirely of a hysterical character. He based that con- 
clusion on the fact that the claimant presented no symptoms of 
(in organic nature hut entii'ely of a nervous functional character. 

In the testimony of Dr. E. B. Rasley, called by the claimant, we 
find the following; 

Q. I take it to be your conclusion that aside from the stiffening 
of the neck by reason of this injury there is nothing whatever else 
the matter with this man? 

A, No. There is a hysterical condition. 
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Q. And he is functionally normal in every other respect? 
- A. Yes. 

Q. The only work that would at all impair him would be work 
that would cause a violent use of the neck? 

A. Yes. 

Q. In your opinion, aside from the stiffening of the neck, this 
man has not had an injury to the spinal cord at that point? 

A. No. 

Q. I understand from your testimony that the best thing that 
could happen to this man would be to put him to some work which 
would not involve violent convulsion at that point? 

A. Yes. 

Q. And that he could go to work? 

A. Yes. 

There is no error then, iu the disposition of this petition by the 
Referee. The order is affirmed and the appeal dismissed. 



''Whittle V. National Aniline & Chemical Co. 

(5 Depl. Reports, 2). 

Accident bj/ ftBpIowon — Pre-aeitting cancer—Aggravated. 

An employe was injured by an eiplosion, wblch injury aggravated a pre-existing 
carcinoma or cancer of the neck causing it to change from a slow growth to a rapid 

one resulting in his death. Compensation was awarded. 

Conflicting testimony — Credibility of toiln^iaei — Referees finding of fact. 

Where testimony is conflicting or the credibility of witnesses involved, a finding 
ot fact by a Referee will not be set aside by the Board anless manifest error is 
shown. 

Dependency — Married tooman living toith decedent— Death of husband — Contiuanct 
of marriage relation. 

Where a married woman lives with another man as man and wife and after the 
death of her husband they continue to live together as such until the death of the 
decedent it is a valid marriage. The presumption of continuance of illicit relation 
under such circumstancea gives way to the superior presumption in favor of com- 
[iliance with the requirements of the law of morality and of common decency. 

Appellant represented by R. P. F. Maxwell, Philadelphia. 
Appellee represented by Victor Frey, Philadelphia. 
*See page 410. Gases Appealed to CionrtB. 

i; ■ r..-:h,V^TOOQIC 



373 

OPINION BY COMMISSIONER LEECH— December 31, 1918. 

Tbe case presents serious difficulties. The facts, aside from the 
medical ones, are not in dispute. Physicians, surgeons, and experts, 
eminent in the different branches of their profession, testified, and 
without reservation flatly contradict each other in certain very 
important and controlling matters in reaching satisfactory findings 
of fact. This is not surprising. Those who are best informed in 
regard to carcinoma, or cancer, which caused the death of the claim- 
ant's husband, cannot speak with any degree of certainty as to the 
cause, nature and character of this dread disease, whose helpless 
victims are numbered by increasing thousands. 

We have carefully read every word of the more than two hundred 
pages of testimony, as well as the briefs of counsel and the author- 
ities therein cited, and giveli careful consideration to all questions 
involved in this appeal, and have come to the conclusion that the 
award must be atSrmed on the findings of fact and conclusions of 
law reached by the Referee. 

The defendant alleges that the Referee erred in his fifth, ninth, 
tenth, and eleventh findings of fact. In respect to the 5th finding 
of fact, to the effect "that in the explosion the decedent met with 
a physical injury to the left side of his face," it is enough to say 
that the evidence disclosed facts which bring the case directly 
within the authority of MeCauley v. Imperial Woolen Co. We are, 
therefore, of the opinion that the Referee committed no error in 
this finding. The ninth, tenth and eleventh findings of fact are sub- 
stantially to the effect that the decedent's pre-existing carcinoma or 
cancer of the neck, which prior to the accident was mild and slow 
in progress, changed from a slow growth to a rapid one, due to an 
aggravation of the decedent's condition caused by the accident. 

The nncontradicted evidence is to the effect that while the dece- 
dent complained of a swelling in his neck due to an affection of the 
lympathic glands, evidently spreading from a cancerons infection 
in his left cheek, it had prior to the explosion shown no signs of 
malignancy and caused the decedent no annoyance. Immediately 
after the accident, he complained of severe pains in his jaw and 
neck, which appeared red and inflamed, principally upon the inside 
of the cheek. After the accident the swelling in his neck became 
more pronounced and the inflammation on the side of the cheek 
more painful. Seven days later he consulted the plant physician. 
Dr. Lyons, who found a cancerous growth on the left side of his 
cheek, which Dr. Campbell, to whom Dr. Lyons sent him, diagnosed 
as carcinoma. He was sent to Dr. DaCosta, who advised an opera- 
tion, which was performed sixteen days after the explosion. Not- 
withstanding this operation, which gave some temporary relief, 
the disease progressed rapidly, causing the decedent's de^tb six 
months Bitter tbe explosion. i,; r n, V^tOOJ^IC 
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The testimony of the two i)Ljsiciaiis, one of whom attended him 
during his illness, fully supports the conclusion of the Referee, and 
while the experts called hj the defendant gave it as their opinion 
that the accident neither caused nor contributed in any way to the 
progress of the disease, the Referee committed no error in adopting 
the testimony of the physicians called by the claimant. The Board 
has frequently held that wheie the testimony is conflicting or the 
credibility of witnesses involved, a finding of fact by the Referee 
will not be set aside by the Board unless manifest error is shown. 
The decedent not only complained of discomfort in his jaw and 
throat immediately after the accident, but showed visible marks of 
disturbance at this point. ITie fact that the swelling prior to this 
time had given no trouble but developed into malignant carcinoma 
shortly after the accident, appears to be more than a mere coinci- 
dence, and as a matter of common sense would be suflScient to con- 
vince a layman that the accident had aggravated the pre-existing 
malady and hastened, if not caused the death of the decedent, and 
while this of itself might not be suJficient to sustain the Referee's 
findings against expert opinion unanimous to the effect that the 
sudden development of the disease was iiot and could not have been 
due to the disturbance caused by the accident, yet since the com- 
mon sense view is supported by the testimony of reputable physi- 
cians, based on personal expeiienee and showing a high degree of 
professional knowle<ige and training, it was not only the right but 
the duty of the Referee to find as he did. 

While the defendant in his appeal does not allege error in the 
finding of the Referee that "the decedent left to survive him Emma 
Whittle, a widow, and Marcellus, a son, born April 14, 1904," it 
strenuously attacks this finding in its ai^ument and brief. The 
evidence on this point is to the effect that the claimant, then a 
married woman, having several children by her first husband, one 
I^ithold, or I^eopold, went to live with the decedent about 1896 or 
1897, and a daughter was born to them in 1899. It further appeared 
that Leithold, or Iieopold, died in October, 1903. During the period 
between 1896 or 1897 and 1903, the claimant and decedent lived 
together as man and wife and were so received by their neighbors, 
the decedent introducing the claimant as his wife and recognizing 
the daughter born to them as his child. She also had an account 
at a grocery store in the name of Mrs. George Whittle. After the 
death of the claimant's first husband in 1903, she and decedent con- 
tinued to live together as man and wife, and a second child, a son, 
Marcellus was born in 1904, who also was received and recognized 
as decedent's son. In fact, from 1896 to the date of the decedent's 
death, they had lived together as husband and wife and had been 
90 recognized by all their acquaintances. 

i:.,:-,-c.-:b,V^-.00»^R 
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Were it not for the fact that at the time the relation between 
claimant and decedent began, the claimant's husband was atill alive, 
there is no doubt that a presumption of an informal but none the 
less valid marriage contract between them would arise and would 
require a finding that the claimant was the wife of the decedent. 
The defendant relies upon the fact that the claimant's husband, 
Leithold, or Leopold, was still alive when the marriage relation 
began, which being illicit at its inception, would be presumed to 
so continue until there is satisfactory proof ol a formal marriage, 
or facts showing that the parties by mutual consent had changed 
the character of the relation and contends that there was no out- 
ward change in the relation after the death of the husband as 
rebutting or displacing this presumption, and also i-clies upon a 
conversation which the claimant testified took place between her 
and the decedent immediately after the death of her husband. The 
defendant relies upon Hunt's appeal, 86 Pa. 294, in support of its 
position that where the marriage is meretricious because of a bar 
to a legal though informal marriage agreement, the removal of the 
bar will not give rise to a presumption of a validating agreement, 
there being no subsequent change in the outward relatiorrs of the 
parties. Hunt's Appeal, though not oveiTnled as to its own facts 
and followed in Grimm's Estate, 131 Pa. 199, upon facts substan- 
tially identical, is limited in Thewlis's Estate, 217 Pa. 307, in 
which the Supreme Court adopted the opinion of Penrose, J., and 
in Beegle's Estate, 64 Superior 180. In Thewlis's Estate the Snpreme 
Conrt adopted the language of Judge Penrose, 

"While there is a presumption of continuance as to a 
relation illicit in its inception, under such circumstances 
as existed in Hunt's appeal, 86 Pa. 294, where the inter- 
val during which it might have become lawful but two 
months, or in Grimm's Estate, 131 Pa. 199, where it was 
but one week, the doctriue of those cases is not to be 
extended to one like the present where in good faith the 
parties continue to live together as husband and wife 
after the complete removal of the only obstacle in the 
way of a valid marriage and so for many years continu- 
uously proclaim themselves to the public until the rela- 
tion ceases by the husband's death. 

"The presumption of continuance of an illict relation 
under such circumstances gives way to the superior pre- 
sumption in favor of compliance with the requirements 
of the law, or morality and of common decency." 

The same view was taken in Beegle's Estate, cited above. 

In Hunt's appeal, it further appeared that the woman who 
claimed to be the widow of the decedent neither knew, nor had any 
reason to suspect, either prior to the removal of the bar or in_the 
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interval between such removal and the death of the decedent, that 
there existed any bar to a valid marriage between herself and the 
decedent, and that she had gone through such a form of marriage 
which ^'ould have been valid but for such bar. Since the presump- 
tion of marriage based upon cohabitation as man and wife is one 
of fact that there had been an informal legal agreement, it seems 
obvious that even long-continued cohabitation and association as 
man and wife could afford no basis for inferring such an a gree - 
ment where one of the parties thereto had every reason to believe 
that she or he was already legally married, and had no cause to 
suspect that a further agreement was necessary to legalize the 
relation. 

It may be interesting to note the element of time in the cases 
cited. In Hunt's Appeal, the only evidence upon which a presump- 
tion of marriage could be based was limited to a period of two 
months, during which the parties continued to live and cohabit 
together as man and wife, after the removal of the bar; in Grimm's 
Estate it was limited to a period of one week ; whereas in Thewlis's 
Estate, it covered a period of thirteen years ; in Beagle's Estate the 
period was fourteen years; and in the case under consideration 
it was fifteen years. The language of Judge Penrose that 

"The presumption of continuance of illicit relation 
under such circumstances gives way to the superior pre- 
sumption in favor of compliance with the requirements 
of the law, or morality and of common decency," 

applies here with peculiar force. 

It therefore remains only to consider the conversation which the 
claimant testified she had with the decedent immediately follow- 
ing the death of Leithold or Leopold. Her testimony given in 
answer to the following question put by her own counsel follows:— 

"Q. After your first husband died on the 24th of 
October, 1903, how did you and Mr. Whittle continue to 
live?" 

"A. We just continued to live together and he said, 
'Now, Emma, we are looked upon as man and wife. Are 
you satisfied to continue as the same?' I said, 'Yes,' 
and we have lived together as the same ever since." 

The defendant's counsel argues that the words, "We are looked 
upon as man and wife. Are you satisfied to continue as the same?" 
should be construed to mean that she was asked whether she was 
satisfied to be loolted upon as man and wife, that is, to continue to 
live in a state of concubinage without marriage, depending for their 
place in the estimation of their acquaintances on the reputation 
which they had falsely earned of being a married couple. In order 
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to constitute a valid agreement of marriage it is not necessary that 
any particular form should be used. It is eoough that tbe parties 
should agree to live together as man and wife. In construing the 
reported conversation, we must look at it from the standpoint of 
the speaker and the hearer, the decedent and the claimant. The 
important thing is what they understood it to mean, not the mean- 
ing which by a sophisticated process of reasoning can be deducted 
from it, by giving to each word the exact value attached to it by 
persons trained in legal construction. 

So, looking at the conversation as stated by the claimant, we are 
of the opinion that the decedent's question was undoubtedly meant 
as an invitation not to continue a state of concubinage but to live 
together as man and wife, and the claimant so understood it. The 
claimaDt testified that the decedent said, "We are looked upon as 
man and wife. Are you willing to continue as the same?" The 
natural construction to be put on the phrase, "as the same," is that 
it relates to the preceding words, "man and wife" and that the de- 
cedent's question was a sufficient, though perhaps clumsy method of 
asking the claimant whether she was willing to continue to live with 
him as husband and wife. Not only does this-seem to be the natural 
meaning of the conversation construed grammatically, but the fact 
that the claimant herself testifies to this conversation is significant 
as indicating that she so understood it. 

The facts found by the Referee, being warranted by the testimony, 
are adopted by the Board, and his conclusions of law are approved. 
The award is, therefore, affirmed, and the appeal dismissed. 



♦Fornatti v. Tower Hill Connellsville Coke Co. 

Orier of Referee — Failure to eomplv with — PaymenU continued. 

A petition for termination was presented by tbe employer and the "Referee Ait 
posed of the same and suggested that the employe be given such work as he wa 
able to do and a supplemental agreement be entered into. The employer failed t 
comply with said order and it was directed that compensation payments be coi 

tinned. 

Appellant represented by Joseph T. Bell, Pittsburgh. 
Appellee represented by W. C. Brown, Pittsburgh. 
*See page 406. Caaea Appealed to Oonita. 
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OPINION BY COMMISSIONER SCOTT— December 31, 1918. 

The claimant was employed by the defendant at its Tower Hill No. 
2 Mine and on the 24th day of May, 1916 had his leg broken as the 
result of a fall of slate. A compensation agreement was entered into 
providing for the payment of compensation at the rate of $10 per 
week so long as disability continued. Compensation payments were 
made until July 11, 1917. 

On July 16, 1917 the defendant presented its petition to the Board 
for termination alleging that the claimant's disability had ceased. 
The Keferee who disposed of this petition found that the disability 
had changed from total to partial and suggested that the claimant be 
given such work as he was able to do and that his earning power 
in such lighter work be made the basis of a supplemental agreement. 
He was not given lighter work, although he made an application, and 
no supplemental agreement was entered into in accordance with the 
order of the Heferee who heard and disposed of the case. 

In the present testimony there is an explanation given by the super- 
intendent of the mine why the application for work was refused. It 
appears that the mine foreman under whose direction the claimant 
had worked had been changed and his successor not fully understand- 
ing the situation refused him work. 

The relative duties of the employe and the employer under condi- 
tions such as determined hy the Eeferee who first heard the case 
are clearly set forth in Olerka v. Lehigh & Wilkes Barre Coal Co., 3 
Dept, Reports, page 2944, in an opinion by Chairman Mackey, In this 
case when the employer was of opinion that the claimant's disability 
had ceased, it took the proper steps by filing a petition to modify 
or terminate, but it had also a further duty of furnishing the injured 
employe such employment as he could perform and thereby affording 
the Referee and the Board evidence as to the real condition of the 
employe and his ability to earn wages. It may be that the omployer 
in this case has not intentionally been remiss in its duty, but since it 
appears that the employe after the order made by the Iteferee filed 
no appeal, took the initiative and made an application for such work 
as he might be able to do, the employer has not performed his fall 
duty when he has not complied, so far as possible, with the opfler 
made. The mere fact that a foreman or other officer did not fully 
understand the situation and refused the employment sought hy the 
claimant does not excuse the neglect, on the part of the defendant. 
to fully obey the order and suggestions of the Eeferee, and since 
by this neglect or misunderstanding the claimant has been withont 
compensation payments since that time and has not earned wages, 
compensation payments on the agreement should be made to f^!S 
date. 
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There is a volume of ti^stiiiiouy bearing Hjioii the present aypliea- 
tion, most of it medical in character. Three physicians have been 
called on behalf of the claimant and one on behalf of the defendant. 
Reviewing their testimony in the light of the other testimony taken 
by the Referee in this application^ the Board is of opinion that the 
findings and order of the ]{eferee can lie justified from the evidence, 
although it is conflicting and the opinions of the physicians ai-e not 
in the agreement. There is possibly a cbange in the ability of the 
anploye to perform work growing out of certain developments of 
the injury. The claimant has suffered a serious injury to his leg, 
but the contention that the results of the injury at the time of the 
hearing had so progressed that the disability he now suffers is the 
loss of the use of the injured leg, does not appear with that clearness 
and certainty as to jastify the Referee in finding he has lost the use 
of his leg. 

With the modification that compensation payments on the agree- 
ment at the rate of jflO per week be continued from July U, 1017, 
time they were suspended, until the date of filing of this opinion, 
and that the reference to the former order of Referee Dnnn t>e 
eliminated, the findings and conclusions of the Referee with the sug- 
gestions as to the future duty of the claimant and defendant so 
changed and modified are approved. 

Appeal dismissed. 



Marolis v. Peter Glekes Co. 

Accident — Broken back—IAght jcotIc— Permanent and total disahilitv. 

An employe fell from a scaffold, Euataining a broken back. The medieal testimony 
was not in entire accord as to the eicoct nature of the injury, and whether th» 
performance of light work would be for claimant's benefit. Erld, that the light work 
which he might have ability to do would not be of sufficient consequence to makf! 
him a practical and useful industrial worker, and that his disability waa both 
permanent and total. 

OPINION BY COMMISSIONER gOOTT—Ocpember 31, 1918. 

Hearing de nova held before the Workmen's Compensation Board at 
the Hartje Building, Pittsburgh, Pa., December 3, 1018. 

APPEARANCES. 
Appellant's counsel M. M. Welsh. Esq., Pittsburgh, 
Appellee's counsel J. P. Kane, Esq., Pittsburgh. 
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The clairaaiit, as appears from the agi-eement between the parties, 
while moving a scaffold for the defeiiilaiit on April 5, 191C, fell from 
the scaffold to the ground, a distance of twenty-eight feet, thereby 
sustaining a fracture of the first, second and third vertebra. The 
agreement attempted to fix the extent of the disability at 45 weeks, 
which at the time of the agreement was total, and provided for the 
payment of the maximum compensation per week, viz: |10. The 
disability, however, continued and compensation was paid for total 
disability under the terms of the agreement until June 18, 19JS, 
amounting to fSDO, when the claimant presented bis petition to 
modify the agreement, alleging that his injury had increased and re- 
sulted in permanent total disability. On the hearing before the Board 
the testimony which had been taken before the Referee was adopted 
as if taken by the Board and additional testimony was submitted by 
both the claimant and the defendant. 

From a consideration of all the evidence in the case the Board 
finds that the claimant is suffering as a result of the injury from 
what is ordinarily termed a broken back. The medical testimony 
is not in entire agreement as to the exact nature of the injury, but 
it is testified by the physicians that in the region of the first, second 
and third vertebra there is a localized area of permanent injury. The 
posterior part of the spinal column in this location has been crushed 
and broken and there is premanent pressure on the back part of the 
^spinal cord at this place, which affects the normal condition of the 
bowels and the kidneys and causes more or less paralysis and loss of 
sensation in the right leg. As a result of the injury the claimant 
has not performed any work since the accident. The defendant in an 
effort to better the condition of the claimant has, at its own expense, 
furnished him with one or more braces under the direction of its 
physician. The brace which the claimant is now wearing has a 
tendency to remove the pressure on the posterior part of the spinal 
cord and affords the claimant some relief. All tbe medical testimony 
indicates that under present conditions an operation will be a doubt- 
Tul experiment, especially at this length of time from the accident, 
nor will the use of a brace, in the opinion of the Board, cure the 
injury and remove the diRability resulting therefrom. 

We therefore find that the injury sustained is permanent in charac- 
ter and that the disability is permanent so far as permanent dis- 
ability can be predicted of any injury. It would appear that the dis- 
ability is not absolute and complete, as the medical testimony on 
behalf of both parties is to tbe effect that it is possible for the 
claimant to do light work. There is a disagreement, however, as to 
whether the performance of light work such as required of a watch- 
man will be for the benefit of the claimant. The light work which 
the medical testimony indicates the claimant may have ability to 
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do, is not, we think, of sufficient consequence to make him a practical 
or useful InduBtrial worker. 

Hection 306-(c} establishes a schedule of compensation for injuries 
resulting in total disability and 306-(b) for injuries resulting in 
partial disability. Both sections are silent as to the permanent or 
temporary character of the disability, Section 306-{c) provides for 
disability resulting from permanent injuries of specified classes. 
This, however, does not neceasarily, in the view of the Board, exclude 
a finding of permanent, total or partial disability other than in in- 
juries of the classes in Section 306-(c) specified. 

As we have alredy found that for all practical purposes the claim- 
ant's disability is both permanent and total, we make the following 

ORDEE. 

Compensation agreement between the claimant and defendant, ^'o. 
22033 is hereby modified to provide compensation for the claimant at 
the rate for total disability and for the maximum period or amount 
provided in Section 306-(a), payable as the wages of the employe were 
paid. 



♦Haddock v. Edgewater Steel Co. 

Course of employment. 

A skilled and technical employe who Uad no fired hours for service, and who 
commisaioned to go to another city in furtherance of bis employer's businesB and 
while on his way home was struck by an automobile, was in the course of liia em- 
ployment. 

Appellant representd by W. G. Brown, Pittsburgh, 
Appellee represented by L. P. Scott, Pittsburgh. 

OPINION BY MACKEY, Chairman— December 31, 1918. 

The claimant, Clarissa T, Haddock, is the widow of Edwin J. Had- 
dock, deceased, who died on April 11, 1917, as the result of an acci- 
dent which happened at about 11.30 o'clock P. M. on April 6, 1917. 
The deceased was an employe of the Edgewater Steel Co. He was an 
engineer, having in charge the usual work assigned to an engineering 
department. He had no particular hours for service, being a salary 
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employe. He was at the call of his employer any hour of the day or 
night. Deceased lived near the comer of Marchand Street and 
Shady Avenue, Pittsburgh. 

In consequence of instructions from his employer the deceased was 
sent to Lowellsville, Ohio, on a mission in the interest of his company. 
The evidence clearly shows that, in consequence of these instructions, 
the deceased performed his duties at Lowellsville ; at the conclusion 
of which he was taken to a point about one mile from Youngstown, 
Ohio, in order to board a train of the Pittsburgh & Lake Erie B. R. 
Go. for I'ittsbui^h. From that time until the time of tbe accident 
which lead to the deceased's death we have no evidence indicating 
bis movements. 

About ll.^U o'clock of tlie same evening while on his way to his 
home he was struck by an automnbile which caused his death. The 
Referee found that the deceased at the time he sustained tbe sjtid 
injury was on his way to his own home from Lowellsville and had 
not yet gone to the office of the defendant. 

We are asked to find from this evidence that the claimant was not 
in the course of his employment at the time he met with this acci- 
dent. It seems to us that to do this would be to adopt an unreason- 
able and an unnatural conclusion. In the administration of a work- 
men's Compensation law we meet many situations where the direct 
proof of a material averment is an impossibility, and as we said in 
Leary v. Mcllvaine, 3 Dept, Reports 1619, very frequently the objects 
of a workmen's compensation law would be defeated were it not for 
the fact that the courts recognize that many times there is circum- 
stantial evidence that so irresistibly leads to a finding of fact that 
there is no escape from the logic of the conclusion. The deceased 
was not the ordinary day laborer whose duties cease upon the blowing 
of a whistle and leaving the employer's premises; but was a skilled 
and technical employe receiving sufficient compensation to enable the 
employer to call for his contribution of expert knowledge during any 
■hour of the day or night. He was commissioned to go to another 
city to transact business of importance for his employer. He surely 
was in the course of him employment at the conclusion of that day's 
engagement, when he was taken to a train near Youngtown for the 
purpose of returning to Pittsbui^h. No one could deny that he 
was in the course of his employment when on the train for his destina- 
tion — Pittsburgh. It was necessary for him to arrive there at night. 
Had he gone directly from the rnflvoad station to Oakmont, the sight 
of the employer's plant, no one would deny that while on this journey 
he was still in the course of his employment. Who then can deny 
that he was in the course of employment when, having arrived at 
Pittsburgh late at night, he did the usual, ordinary and reasonable 
thing in going to his home before be reported to his employer? 
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We hold therefore that the deceased was in the course of his em- 
ployment at the time he received the injury which caused his death 
and accordingly sustain the award of the Referee and dismiss tlie 
appeal. 



♦Frangia v. Jones & Laughlin Steel Co. 

Hearing de novo — When it will he granted. 

1. Where tbe Board do not think tlie conclusion reached by the Referee ia aua- 
tained in all particulars by the testimony a hearing de novo is granted. 

2. Where there is sufficient doubt in the Board's mind as to the correctness of 
the Referee's finding a hearing de novo will be granted. 

Appellant represented by A. C. Teplitz, Pittsburgh. 
Appellee represented by Frank M. Painter, Pittsburgh. 

OPINION BT COMMISSIONER SCOTT— December 31, 1918. 

In the Referee's fourth finding of fact he has stated the conclusion 
that at the time the claimant's deceased husband sustained the injury 
that resulted in his death he was not in the course of his employ- 
ment with the defendant company, for the reason that he was not 
on the premises of the company and was not actually furthering the 
business and affairs of said company. 

There is a mass of testimony in this case and we do not think the 
conclusion reached is sustained in all particulars by the testimony. 
There is evidence from which an inference can be drawn that at the 
time of the accident the claimant's husband was at the place where 
be sustained the injury by direction of the defendant or its respon- 
sible agent. We do not now decide that such a conclusion will be 
reached by the Board, but there is sufficient doubt in our mind as to 
the correctness of the Referee's fourth finding to require us to grant 
a hearing ne dovo. 

It is also snggested to the claimant that the testimony submitted 
to the Referee by the claimant on the question of her dependeucy is 
not as satisfactory as is desired, and that upon the hearing de novo 
this branch of the case should if possible be strengthened by her. 

The findings of the Referee are set aside and a hearing de novo 
granted, time and place to be hereafter fixed. 

*8ee page 400. Oowa Appealed to Odorti. 
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Jones V. Sardoni. I 

Wife Ki»inff opart from husbani — Children entitled to oompentatioa. 

A wife living separate and apart from husbaDd and not actual!; dependent npoi 
him, and therefore not entitled to compensation, docs not aSect right of childni 
under 16 years of age to compensation. 

Appellant represented by Koger J. Dever, Wilkes-Barre. 
Appellee represented by Knapp, O'Malley, Hill & Harris, repre 
seuted by Walter L. Hill, Scranton. 

OPINION BY COMMISSIONER LEECH— December 31,- 1918. 

The findings of fact by the Referee in this case are all warranta 
by the testimony and are adopted by the Board. 

We cannot, however, agree with all of the conclusions of law ai 
rived at by the Referee, Having found that the deceased at the tira 
of hia death left to survive him the claimant, Harriet Jones, his law 
ful wife, who was at that time living separate and apart from hii 
and not then actually dependant upon him for support, the disallow 
ance as. to her claim was proper and is affirmed. 

Having found, also, as a fact, that the deceased left to survive hit 
two children, Ursula Jones, bom January 29, 1905, and David Jonef 
bom August 10, 1907, he should have concluded as a matter of \a.^ 
that they were entitled to compensation under the schedule set fort 
in the Workmen's Compensation Act, until they arrive at the ag 
of sixteen years, and in addition thereto should have awarded th 
sum of JlOO for the purpose of covering the reasonable expenses o 
the last sickness and burial of the deceased. 

Under the findings of fact and the law applicable thereto, the dit 
allowance of compensation to the claimant, widow of the deceased 
is affirmed, and the disallowance as to the two minor children i 
reversed, and compensation is awarded to the guardian of Ursula am 
David Jones, as follows: 25% of |20, or Sf5 per week, until the lOtI 
day of August, A. D. 1923, when David Jones becomes sixteen yean 
of age, payable every two weeks, beginning November 4, 1917, oi 
fourteen days after the death of John W. Jones, and in additior 
thereto the sum of f 100 to cover the expenses of the last sickness aac 
burial of the said Jobs W. Jones. 
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Stott V. White & Brother, Inc. 

Injury to an eye causing partial disabiliti/ — Petition to terminate compensnlion 
agreement—Claimant aUeges loss of the use of the eye hut fails to file petition 
for modification—The Board on appeal iy consent of the parties revieuts the 
case and awards compensation for loss of the use of an eve. 

1. Compensation Agreement was entered into providing for $9.60 weekly com- 
pensation for injury to an eye. In a Supplemental agreement it was admitted that 
Uie claimant bad resumed his occupation and fixed tbe compcnsaticm at $4.80 per 
week. A petition to terminate tlic agreement was filed, by the Insurer, alleging 
claimant had resumed his work and was earning more than at time of injury; 
Claimant answered he had lost the use of his py<'. The Referee refused to terminate 
tlie Compensation Agreement. 

2. On appeal to the Board it was noted that although claimant had set up in 
his answer that he hail lost the use of bis eye he had not filed any petition to so 
moiiify his compensation agreement It was agreed by the parties that the case 
shoi]Id be determined by the Board upon its merits by a Review of the proceedings. 

3. Upon satisfactory evidence showing that the condition of an eye is permanent, 
and that that condition limits the use of the eye to enabling the man to safely cross 
ft street but not to do definite work, it is held that he suffered the use of bis eye 
fo"- working purposes, and compensation fur the permanent loss of the use of an 
eye was awarded. 

Appellant represented by Wilbur F. Whittle, Philadelphia. 
Appellee represented by Isaac M. Price, Philadelphia. 

OPINION BY MACKEY, Oh aim tan, —December 31, 1918. 

On March 9, 1918 a compensation agreement was entered into be- 
tween the claimant and the defendant, providing for compensation 
at the rate of $9.60 per week, in consequence of an injur;' suffered 
by the claimant on February 5, 1918 while in the employ of the de- 
fendant. 

On February 15, 1918, a supplement agreement was executed be- 
tween the parties. In the said agreement, it was admitted that the 
claimant had resumed his occupation on April 9, 1918, and fixing 
compensation for partial disability at $4.80 per week. On July 9, 
1918, the defendant, through its insurer filed a petition asking that 
the said agreements should he teiininated because the claimant had 
not only resumed his work for the same employer, but was receiving 
an increased Wage over his renumeration at the time of the injury. 
The claimant in his answer to this petition admitted its allegations, 
Ijut set up that as a consequence of the" injury, he had suffered the 
loss of the use of his left eye. It will be noted that although he set 
up this fact in his answer, there appears no where in the pleaduigs a 
petition in his behalf praying for modification of tbe agreement to 
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pr-^-i^i*'* compensation for the loss of the use of an eye. The attorney 

Tox- ti.e '"S..ran.e earner, however, has waived this possible obj«S 

t<. tlic IWc-m'.s conolusums an.] La« state<l (bat he Uesirea the case 

to t>e 'Ic'teiiiiinea i,,iom it« na-rits by a review of the i-roceedines Z 

U>v^ li.e Kc-feree to tletennine ubetber or not tiie Keferoe'« eonclu«iona 

are j..«ti(ie.l hy the evi.len..- bff..re him. or by the i-eal ,.oii,Jition of 

lUe claimant's eye as .IeveIo|«;,l by the investigation at the bands of 

fjie Hoard itself. 

AfttT II review of tlie oase. the Boar.? arb.pts the (lijigi.osis of Doc- 
tor hiiujl'""- **■'■''■'' '" l"*''f '** '"' Collinvj.: 

Q. IhMt<.r. in your opinion, is or is not the condition 
of the h-rt eve a iienaaiient Cotr.Iition? 

A. V.«. 

Q. li<Mtur. in yonr .>pini.)n, a( the time that you 
exjintineil him 'Uti lie or .Mil he not have the loss of the 
use of his left eye for working purposes? 

A. Ves, I woiihl Bay the nsefiilnesa of the left eve 
if 1 might exijend tlie answer to that question a little' 
bit. is limited t» keeping him safe and getting across 
streets, but he eonlil not do veiy definite work with it. 

The npioion of Doctor AVillium Canipbell Posey, is that perhaps 
the eye is scrvicable for onlinary normal woik, hut is useless foi- fine 
work. 

The testimony of the claimant is more appealing to the Board than 
the refined and speculative opinions of the specialists who have made 
but one OP two examinations. He says in answer to the question : 

Q. "What is the condition of your left eye?" 
A. "Well, you could consider it useless; I can't read 
type at all. When my eye was tested — that is, with the 
testing chart— if you put a lighted background to those 
big letters I might be able to see it, bat when I get my 
newspaper, for instance, in my hands, or if I went to 
figure down on a piece ot paper, I can't see out of it- 
there is a sort of a mist over the ey&" 
Here was a perfectly normal man who sufl'ered an accident in the 
course of his employment and in consequence has lost the nse of one 
of the most important members of his body. The Board does not 
feel called upon to deny him compensation for the loss of this member 
because some undoubtedly well qualified experts express a doubt 
about the complete loss of vision. To this man his eye is a destroyed 
member for which the law awards him compensation. ' 

The award of the Referee modifying the agreement and V^^.^ 
for the loss of the use of the eye is affirmed. The terms of tb« ^ 
order a« framed by the Beferee are adopted by tfre Bo^^ in t^' ' 
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Koontz V. Frick Co. 

Wages — CompittatUin of — Average weekly wage. 

The compenBadon agreed upon in a Compensatiou Agreement was based utKin 
the average weekly tvage paid at that time, but at w}ikh tine tlicre was pcuding 
before tlie National War Board the question of wliat wages should he paid. The 
Board a week later decided the question making it retroactive. The old rate was 
$15.72 per week. The new rate was $16.03. Held, the claimant was entitled to 
compenaation based on the new rate of $16.02 per week. 

Claimant not represented. 

Defendant represented by John J. Ziegler, Jr., Philadelphia. 

OPINION BY MACKEY, Chairman— December 31, 1918. 

The above case comes before the Board on petition for the deter- 
mination of compensation for disability under facts agreed upon by 
the parties. There is only one point to be determined and that is 
the average weekly wage of the injured man. The compensation 
provided for in the agreement, entered into between the employer 
and employe provides for 125 weeks for the loss of the use of an 
eye based on an average weekly wage of |15.72. This figure was 
determined by the right method of calculation provided the proper 
basis was adopted. The average weekly wage was determined as of 
July 5, 1918, but is seems that there was at that time pending before 
the National War Board an- appeal of employes and that the func- 
tion of the Board was to determine the proper rate of renumeration 
that should be paid to the employes throughout the country for given 
kinds of labor. This Board on July 12, 1918 handed down its decision, 
making it retroactive as of May 28, 1918, and upon that report, it has 
been agreed that if it can be adopted as of the basis of the calculation 
as the wages of this injured employe, the average weekly wage should 
be changed from |15.72 to fl6.02. 

We hold that the proper average weekly wages of the claimant is 
116.02. The decision of the Nfltional Ward Board fixed the daily 
wage of this and other employes as of the very day the claimant was 
injured. Therefore, the agreement is disapproved and it is sug- 
gested that the parties enter into a supplemental agreement modify- 
ing the compensation in accordance with this opinion. 
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In the following eases the Board affirmed the Beferee's award of 
compensation : — 

Archtr v. OfEenbacher A Skellie. 

Arnold v. City of BaBton. 
*BBkcr V. PcDDBjlTania R. R. Co, 
*Barry v. Philadelphia & Reading Coal & Iron Co. 

Beck -v. Ehmer. 

Belfiglio V. State Workmen's lasurance Fund. 

BerEmanii v. Lillej Coal & Coke Co. 

Itprkhouse y. InterlockinE Key, Brick 4 Bolt Co. 
"Borueh v. Delaware, Lackawanna & Western Railroad Co. 
'Bowers v. Pittsburgh Crucible Steel Co. 
"Curttn V. Standard Tin Plate Co. 
*Cecerc et, al. v. Philadelphia Bookblack Supply Co. 
*Conway v. Hudson Coal Co. 

Coscuza V. Central Iron & Stee] Co, 

Cummins v. Tittle. 

CurtH V. Dietrich. 
"Czekaj V. Thompson St Adams Leather Co. 
*Dale V. Baugh Sc Sons Co. 

Doctor V. American International Shipbaildiug Corp. 

Doherty v. Railway Steel Spring Co. 

Blwood V. Cramer. 

Fen-are v. Vare. 

Foico T, Pittsburgh Coal Co, 

Foster v. East Brady Gas Fnel Co. 
'Gallagher v. P. M. Walton Manufacturing Co. 

Gamble v. UcEinney. 
"^George v. John F. Casey Co. 

Glaasmire v. T. 3, Dunn & Co. 

Good V. Highland Milk Condensing Co. 
■Graham v. Graham. 

Griffith V. Roek Point Sand Co. 

Griggs V. P, &■ M. Co. 

Griguritcb V. H. 0. Frick Coke Co. 

G rosso V. Gaffney Wood Products Co. 

Haggerty et. al. v. O'Brien Bros. 

HaAison v. Vernon D. Price Co. 

Henninger v. Philadelphia & Reading Coal & Iron Co. 

Hill V. State Workmen's Insurance Fund, 

Hudoo V. St. Clair Coal Co. 

Huff V. Philadelnhia & Reading Ry. Co. 

Hughes V, Lehigh & New England R. R. Co. 
■Hunter y. Universal Sanitary Manufacturing Co. 

Jenkinson et. al. v. Hahn Brothers. 

Jewell V. Reznor Manufacturing Co. 

Kapasb v. Hillside Coal & Iron Co. 
■Karsavage v. Philadelphia & Beading Coal & Iron Co. 
•Katchik V. Oliver & Snyder Steel Co. 

Keams et al. v. Brown. 
•Kelly V. WatBon Coal Co. 

"See page 403. Caaes Appealed to Conrts. 

i:.,:-ro.-:b,V^TOO<^IC 



Kirkpatriek v. Emeraon-Brantingliaio Co. 
"^Koperensky v. Lehigh Coal & Navigation Go. 
Laicak v. Ellsworth CoUieriea Co. 
Lavery v, Neely. 
Leedom v. Heebner & Kriebel, 
Lellig V. American Die & Tool Co. 

Lojek V. Delaware, Lackawanna & Western B, R. Co. 
Lutz V. American International Shipbuilding Corp. 
Martin v. State Workmen's Insurance Fund. 
Martin v. Klingerman. 
Mattel V. Moosic Mt Coal Co. 
Mattern v. Lehigh Valley Coal Co. 
Mauer et al. v. Stuart. 
Mayhne v. Boston Collieries Co. 
'Mazto V. P. Wall Manufacmring Supply Co. 
McGraw v. Delaware, Lackawanna & Western K. B. Co. 
•McGuire v. Harleigh-Brookwood Coal Go. 
*Mig1iorino v. Mesta Machine Co. 
Militieh et al. v. Pittsburgh Bfalleable Iron Co. 
Miller v. West Penn Coke Co. 
Moore v. Moore. 
MuckenfuHs v. Yundt. 
"Murdock v. New York News Bureau. 
Murphy v, Pennsylvania B. E. Co. 
Noblett V. Bennett's Brandi Goal Co. 
"Oldfield V. Delaware, Lackawanna & Western B. B. Go. 
"Olschon V. Garber et al. , 

Patchell V. Haller Baking Co. 
Paterra v. McKeesport Tin Plate Co, 
Pinks V, Pittsburgh Cash Produce Co. 
•Polk V. Philadelphia 4 Beading By. Co. 
•■Quap V. James Stewart & Co. 
•Quawn v. McCreath Brothers. 
Beichard v. Bhodo. 
Bcigel V. S. Liebovitz ft Son. 
Ritchie v. McLaughlin. 
Robinson v. American Bridge Co. 
Sagi V, Central Iron & Steel Co. 
Salugansk! v. Atlantic Refining Co. 
•Samit V. Imbcr Brothers. 
Sanford v. Stem. 

Schwartz v. American International Shipbuilding Corp. 
*Seabert, Elizabeth v. Standard Steel Car Co. 
Shonowski v. Pennsylvania Rubber Co. 
Skortz V. Crucible Fuel Co. 

Shumanaki v. Delaware, Lackawanna & Western R. R. 
Smith et al. v. Gasoline Supply Go. 
Smith V. Standard Refractories Go. 
Soules V. Swartzlander & Smith. 
Steele v. Dispatch Publtsliing Co. 
Strickler v, Berkshire Iron Works. 
Subchuck V. Blossburg Coal Co. 

"'See page 403. Gases Appealed to Courts. 



Thimona v. Pittabun;h Plate Glaes Go. 

Thorn v. Clearfield Millwork & Lumber Co. 

•Tntsi V. Republic Iron & Steel Co. 
'Vaiigeliata v. Uesta Macbine Co. 

Varner v. General BefractorieH Co. 

Vecchio et al. v. State Workmen's Insurance Fond. 
^Vershuk v. Baldwin Locomotive Works. 

WalcHvage et. al. -v. Thomas Collier; Co. 

Weitz V. Boberts & Mander Stove Co. 

Welsh V. G. H, WUliams Co. 

Werner v. State Workmen's Insarance Fund. 

Werone v. Jones & Laaghlin Steel Co. 

Zelgler v. Philadelphia & Reading Ry. Co. 

Ziak V. Aldricb Pump Co. 



In the following cases, the Board affirmed the Referee's disallowance 
of compensatioD : 

Anselmi v. Lehigh Taller Coal Co. 

Artukevicb t. Allegheny Steel Co. 

Bobb V. Baldwin Locomotive Works. 

Bolt V. Pressed Steel Car Co. 
'Brown et al. v. State Workmen's Insurance Fund. 

Brunett v. State Workmen's Insurance Fund. 

Cohen v. Rottman, et. al. 

Crisman et al. v. Pennsylvania R. R, Co. 
*Danner v. Philadelphia ft Reading Ry. Co. 
*Dennison v. H. G. Prick Coke Co. 

Dombroshy v. Delaware, Lackawanna ft Western B. R. Co. 

Dnnham v. Sorenson. 
*£ckert et al. v. Philadelphia & Reading Ry. Co. 

Egan V. American International Shipbuilding Corp. 

Francis v. Philadelphia & Reading Coal ft Iron Co. 

Olofiah V. Delaware, Lackawanna ft Western R, R. Co. 

Goodhart v. General Electric Co. 

Hall V. Thompson-Starrett Co. 

Hardin v. W. J. Rainey Co. 
'Harrigan v. Emergency Fleet Corp. 

Hart V. Delaware ft Hudson Co. 

Hartshorn v. Westinghonse Electric ft Manofactaring Co. 
*Heckendorn v. Punzeotawney Fnrnitnre Co. 

Heffelfinger v; Philadelphia & Reading Ry. Go. 

Helfrick V. Remington Arms Co. 

Higgina v. Delaware, Lackawanna ft Western R. B. Co. 

Jeram v. Pittsburgh Coal Co. 
■Jones V. Pennsylvania Coal Co. 

Kafaloa v, American Steel ft Wire Co. 

Kalz v. Fort Pitt Hotel Co. 

■See page 408. Cases Appealed to Courts. . ,\(aq|/^ 
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Sell; V. Adama Bipresa Co. 
'Kesler v. Punitsutawney Fair AsBodation. 

Enles T. Filsuer Brewery. 

Eoalof V. State Workmen's Insarance Fund. 

Enllify v. Dnncan Spangler Coal Co. 

Leavitt t. Caplan Grocer; Co. 

Locing V. Fhiladelpbia ft Beading R;. Co. 

UcGourt V. HesG-Brigbt MaunfactDring Co. 
*UcI>onaliI T. Weir et. aL 

Mocidunii; v. Delaware, LockawanuB & Western B, R. Co. 

Mill's et al. v. Lcbigli & Wilkee-Barre Coal Co. 

Uomlngwake v. Susqurbnniia Coal Co. 

Morris v. State Workmco'ii Insurance Fand, 
•O'Brien v. Tuch et. al. 

Palmer v. Empire Window Glass Co. 

Plaukett V. Richards et. al. 
•Poling V. H. C. Frick Coke Co. 

Polishf V. American Vanadium Co. 
•Robb T. Ksdiaon. 

Rutz T. Carnegie Steel Co. 

Schappner v. Cmeible Steel Co. 

Scbell T. Phitadelpbla & Reading Ry. Co. 

Shealer v. Herr. 

Sbearer v. Bergman Knitting Mills. 

Sbnltz V. Jersey Cereal Food Co. 

Smith V. Iron City Sand Co. 
•Sokolowski V. Jones & LanghUu Steel Go. 

Stango V. Philadelphia & Reading Ry. Co. 

•Stefanick V. Lehigb Coal & Navigation Co. 

Stephens v. Carnegie Steel Co. 

Stomecb t. Fort Pitt Malleable Iron Co. 

Studt V. Adams Express Co. 

Snmack v. Allegheny Steel Co. 

Tavoularis ¥. WestiDghouse Electric & Manufacturing Co. 

Wagner et aL t. Ambler. 

Weir V. Meehao & Bro. . 
•Wilson V. H. C. Frick Coke Co. 

Woodring V. Brush Creek Coal Co. 

•Zeletzkaa v. Lehigh & Wilkes-Barre Coal Co. 



In the following eases, the Board affirmed the Referee's refusal to 
modify or terminate an agreement or award: — 

Bowser v. CbarcbiU Coal Mining Co. 

Fisher v. Viscose Co, 

EnauS V. Sdiantz. 

Laceton v. Nadonal Metal Moulding Co. 

Lagonas v. American Bridge Co. 

Maskewich v. West Nauticoke Coal Co.' 

Mallard v. Union Switch & Signal Co. 

McTivIsh v. Pennsylvania Coal ft Coke Corp. 
*Nimerofsky v. Pittsburgh Plate Glass Co. 

Passmore v. The Famous Co. ^ 

*See pages 406-410. Cases Appealed to Coartv. i)ir;:7ec bv vjOOQIC 



In tbe following cases, the Board aflSrmed the Referee^s order 
modifying or terminating an agreement: — 

Amour v, Philadelphia & Reading Coal & Iron Co. 
Bacon v. S. Montrose Mill Co. 
Bcal V. Jordan. 

BuaisDch v. Hoftman Bros. & Wilson. 
CanSeld v. Harriaburg Pipe & Pipe Bending Co. 
Dnssick V. Philadelphia & Reading Coal & Iron Uo. 
Dicringer v. United Engineering & Foundry 'Co. 
Dora V. Pittsbnrgh Terminal R. K. Co. 
Filips V. Columbia Steel & Shafting Co. 
Geradi v. Italo-French Produce Co. 
'^Halkish v. Pittsburgh & Baltimore Coal Co. 
Lintur y. Page Woven Wire Fence Co, 
Malaval v. Younghioghcny & Ohio Coal Co. 
Maekewich v. West Nanticoke Coal Co. 
Mited V. Pittsburgh Coal Co. 
McElroy v. Cuthbert Bros. 
Piper V. Voegley Coal Co. 

Routhraff v. U. C. Cast Iron Pipe & Foundry Co. 
Seabcrt, J. v. Standard Steel Car Co. 
SCra(Earone v. Graham Nut Co. 
Williams v. Cudahy Packing Co. 



In the following case, the Board reversed the Referee's order mod- 
ifying or terminating an agreement: — 

•Wess V. Carbon Steel Co. 



In the following cases, the Board, upon review, ratified agreement 
or award : — 

Ackerman v. Wm. Montgomery & Co. 
Agona V. Merchants Warehouse Co. 
Alloway v. Atlantic Refining Co. 
Amon V. Reznor Manufacturing Co. 
Auley V. Pittsburgh Coal Co. 
Borkey v. Clark. 
Bendle v. Elder & Fortenbaugh. 
Beretch v. Haws Refractories Co. 
Birbcek v. Dunlap Printing Co. 
Black & Brua. 

•Sec page 405. Caaca Appealed to Courts. i)i;:,-o.; b, V^itJCy It. 



Blitz V. United Coal Co. 

Brandel v. M. J. Corbctt & Co. 

Brennau v. American Steel Foundries. 

Bnrton v. Pittsburgh Coal Co. 

Carlson v. Bates & Rogera. 

Catelli V. Pittsburgh Plate Glass Go, 

Clemmens v. Baldwin Locomotive Works. 

Colieu V. Jolin & Jamee Dobson, Inc. 

Corba V. Snare & Trieat Co. 

Coy V. Thropp. 

Coyle V. Ooxe Bros; & Co., Inc. 

Cronogorac v. Standard Steel Car Co. 

Datchine v. Diamond Coal & Coke Co., 

Davis V. Adams Express Co. 

Dluhos V. Melnturff, HalfhiU & Stafford. 

Dominick v. Star Fuel Coal Co. 

Dougherty v. John Eiehleay, Jr. Co. 

Douglas V. U. S. Aluminum Go. of America. 

Duncan v. Cambria Steel Co. 

Effero T. Braddock Mfg. Co. 

Ermalavage v. Susquehanna Coal Co. 

Esoski V. Jones & LaugfaUn Steel Co. 

Eugenia v. Iiehi^ Valley Coal Co. 

Fine v. Subber Machine Co. 

Fiore v. McGraw. 

Fostilletti v. Logan Coal Co. 

Franzini v. American Printing Co. 

Gable v. Rich HUl Coal Co. 

Gaines v. Dooner's Hotel. 

Gallagher v. McHatton Foundry Co. 

Georgrel v. Mesta Machine Go. 

Gethke v. National Biscnit Co. 

Gibson v. Bebout & ¥ohe. 

Graham v. James S. Wilson &, Sons. 

Haluska v. Pittsburgh Coal Co. 

Hanks v. Abel Bottoms & Sons Co. 

Hogg V. Carnegie Steel Co. 

Holland v. Scott. 

Hollobush T. Hoack. 

Horenberg v. American International Shipbuilding Corp, 

Ivanoff V. Carnegie Steel Co. 
"Jaekubic v. Jones & Laughlin Steel Co, 

Johnson V. Sheehan. 

Kogest V. Lehigh Valley Coal Co- 

Koofchek v. Pittsburgh Coal Co. 

Kopez V. Portage Coal Mining Co. 

Kosmo V. Fort Pitt Steel Castings Co. 

Kress v. Henry Scbenk Co. 

Lavine v. Philadelphia & Reading Goal ft Iron Co, 
*Lazarie v. Delaware, Lackawanna ft Western R. R. Co. 

Lewis V. Bethlehem Steel Co. 

Maddalo v. Columbia Textile Co. 

*See page 403. Cases Appealed to Courts. 
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Mnndrlbaum v. Princees Bfannf acta ring Co. 

Markalceu v. Jamieon Coat & Coke Co. 

MarCiu v. AmericaD Car & Foundry Co. 

MaaoD T. Midvalle; Coal Co. 

McCartney v, Allen, Lane & Scott. 

MerUe v, Prnnec. 

ICeyers v. Harrison Tawnahip. 

MiUi T. AUeghenr Steel Go. 

Milosk; v. Pitteburgh Coal Co. 

Morella v. West End Coal Co. 

Morgan v. Philadelphia & Beading Cool & Iron Co. 

Monds T. Susgaehanna CoUieries. 

Moaley v. Nanty-Glo Coal Minins Co. 

Nelson v. American International Sbipbnlldlng Corp. 

Nemeth v. Pittsbnr^ Coal Go. 

Neuroth v. Bethlehem Steel Co. 

Noah V. Mouoogahela Connecting R. B. Co. 

Olmatead v. State Workmen's Insurance Fund. 

Paledori V. Vesta Coal Go. 

PattoQ V. Earrisbnrg Pipe & Pipe Bending Co. 

Pobutiskio T.-^ Philadelphia & Reading Coal & Iron Co. 

Posgay V. Crudble Fuel Co. 

Procaccino v. Baldwin Locomotive Works. 

Rabish V. Jenner^Qnemabonlug Coal Co. 

Rboad V. Donaghmore Iron & Steel Co. 

Roberta v. American International Shipbuilding Corp. 

Romitch v. Sharon Steel Hoop Co. 

Roth V, Westinghouse Electric ft Manufacturing Co. 

Roup T. H. W. Oliver Estate. 

Rnss V. Midvale Steel & Ordnance Co. 

Scnta V. McDonald Coal Co. 

Sengali v. Diamond Coal & Coke Co. 

Sheridan v. Farmers Bank Building. 

Shields V. Penn Seaboard Steel Corp. 

Simonic v. Tonghiogheny & Ohio Coal Co. 

Skokat V. Pittsburgh Crucible Steel Co. 

Smith y. Adams Express Co. 

Smith V. Pittsburgh Coal Co. 

Smith V. Pressed Steel Car Co. 

Smith V. Soathwark Foundry & Machine Co. 

S|>encer v. Pennsylvania Coal. Co. 

Spinot V. Conaolidation Coal Co. 

Spraicar v. Pittsburgh Coal Co. 

SpTOw V. Savage Arms Corp. 

Stanzak v. Delaware, Lackawanna & Western R. R. Co. 

Sternberg v. Sagendorph Co. 

Stump T. Barrett Mfg. Co. 

Snlkowski v. Pittsburgh Terminal R. R. A Coal Co. 

Tachet V. Pennsylvania Coal & Coke Co. 

niorel V. Carnegie Coal Co. 

Trachock v. Berwind- White Coal Mining Co. 

Tnlino V. American Bxprem Co. 
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Wagner v. Carnegie Steel Co. 
White V, Bessemer Fonndry Co. 
ZastawBkj V, Electric Storage Battery Co. 
Zeropski v. Lehi^ & Wilkes-Baire Coal Go. 



In the following cases, the Board upon review, disapproved, modi- 
fied or terminated agreement or award: — 

■Barber v. R. H. Beaumont Co. 
Baaclone v. Atlantic Steel Castings Co. 
Berko v. Plymontb Coal Mining Co. 
Bixler V. Susquehanna Coal Co. 
Boey V. Feldroan. 

Bransteia t. American International Shipbnilding Corp. 
Brown v. New Castle lime & Stone Co. 
Gasson v. Pennsylvania B. B. Co. 
Christian v. Dolling & Co. 
CrucianB v. Pasqnarello. 

Dopss V. Delaware, Lackawanna & Western B. R. Co. 
Dorsey v. Pennsylvania R. R. Oo. 
Edgar v. Witherow Steel Co. 
reist V. Oil Well Supply Go. 
Fatlerton v. Charles E. Hires Co. 
Gauasti v. Clinton Iron & Steel Co. 
HaiDCfl V. Bethlehem Steel Co. 

Kalida V. Delaware. Lackawanna & Wcstem R. B. Co. 
Kaplan v. Kirschner & Titelman. 
Eerwin v. George T. Dickover & Son. 
Elatch V. Susquehanoa Coal Co. 
Elneman v. Merchants Shipbuilding Corp. 
EnaufC v. E. Keeler & Co. ' 

Eovloski V. State Workmen's Insurance EMnd. 
Eucnsfclcoski v. Delaware ft Hudson Co. 
Larklns v. State Workmen's Insurance Fund. 
Laudermilcb v. Estate of Daniel Laudenuilch. 
Levandnski v. Scranton Coal Co. 
Milisi V. Leyda Bros. 
Ifiller V. Ross-Tacony Cradble Co. 
Himma v. Nemocoliu Coal Co., et al. 
Murdoch V. Diamond National Bank. 
McDonongh v. Bast Washington School District. 
McGinnlB v. Delaware, Lackawanna ft Western R. R. Co. 
OhlinsM V. Baldwin Locomotive Works. 
O'Donnell v. State Workmen's Insurance Fund. 
PhiUipH V. Hudson Coal Co. 
Price v. Bethlehem Steel Oo. 
Push V. Delaware & Hudson Co. 

*See page Casefl Appealed to Conrts. 
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Smith V. Jarecki Manufacturiog Co. 
Snyder v, T. J. Pardj Conatrncaon Ck>. 
StelnnietB v. Talbot Air Lift Go. 
Yitale v. BeiUr- 
"Watera v. David Lupton's Sons Co. 
Yuvancic v. Pittsbargb Coal Co. 



In the following cases, the Board, upon bearings de itovo, awaided 
compensation : — 

Alteadetfer v. B«ading Biscuit Co. 

Batcb V. Buck Ridge Coal Mining Co. 

Umerick v. Harbison Walker Refractories Co. 
•Bngesser v, Genner Stove Co. ' 

Tranxek v. Forty-Fort Coa] Co. 

Fredericks v. Lycoming Bobber Co. 

Oamer v. Dq Pont de Nemoara Co. 

Hamor v. Mertz. 

Cazmierczak v. Stahl. 

Lokaa v. Harleigh-Brookwood Coal Co. 

Nalewajko v. Jones & Lnnghlin Steel Co. 
*Rigby T. Ellsworth Collieries Co. 
•Scott V. UcKeesport Tin Plate Co. 
•Sipe V. Garrett 



Id the following casee, the Board upon hearings de novo^ disallowed 
compensation ;— 

Bell V. American Sheet & Tin Plate Co. 
'Del Signore v. Republic Chemical Co. 

Kaiser v. D. L. & W. 
■McEIroy v. British Munitions Commission. 

Musak ct at. v. Barriscale. 

Orrs V. Reading Iron Co. 

Robinson V. Lehigh Valley R. R. Co. 

Schsblein v. Schablein. 

Shearer v. Westmoreland Coal Co. 

Wade V. Union Switch ft Signal Co. 

WiUiams v. D. L. 4 W. 

Wood V. WestinghouBe Electric ft Mfg. Co. 



In the following case the Board disallowed compensation upon 
agreed facts:— 

Joseph Chcwbonnito v. Sharon Steel Hoop Co. 
'See page Cases Appealed to Courts. 
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CASES OF YEAR 1916 APPEALED TO COURTS. 



MATER V. POLLOCK, 

Apiical tnLpD to Court of Common PlniB of Cambria County. 

MORRELL V. DREHMAN PAVING CO. 

Appeal taken to Court of Common Pieaa No. 1 of Philadelphia County. 
Appeal sustained. By the Court. 

NEARY V. PHILADELPHIA & READItJ'G COAL & IRON CO. 

Appeal taken to Court of Common Pleaa of Schuylkill County. 

Appeal dismissed. Johnson, P. J. 

Appeal taken to Superior Court. 

Appeal dismissed. Head, P. J. 

Appeal taken to Supreme Court. 

Appeal dismissed. Walling, J. 

RBITMYER V. LEHIGH VALLEY COAL CO. 

Appeal taken to Court of Common Pleas of Schuylkill County. 

Appeal dismiseed. Bechtel, J. 

Appeal taken to Supreme Court. 

Judgment reversed— Record remanded to Common Pleas Court. Stewart, 3. 

ROBBINS, et al. v. STONE & WEBSTER ENGINEERING CO. 
Appeal taken to Court of Common Pleas of Lawrence County. 
Appeal dismissed. Emery, P. J, 

SMITH V. PITTSBURGH COAL CO. 

Appeal taken to Court of (Common Pleas of Allegheny County. 
Appeal dismissed. Sbafer, P. J. 

Appeal taken to Superior Court- 
Appeal dismissed. Porter, J. 

SPADEA V. JOHN GOLL & CO. 

Appeal taken to Court of Common Pleas of Cambria County. 
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CASES OF YEAR 1917 APPEALED TO COURTS. 



AMDEESON v. TERRY & TENCH. 

Appeal taken to Court of Common PJcas of Lehigh Gonnty. 

Appeal dismJBsed. Qroman, J. 

BAISH V. BRIDGES. 

Appeal taken to Court of Common f^eas of Cumberland Gonnty. 

BELMONTE v. CONNOR. 

Appeal taken to Court of Common Pleaa of No. 2 of Philadelphia Connty. 

Appeal diemifiBed. 

Appeal taken to Supreme Court. 

Appeal dismissed. By the Court 

BLACK V. VALLEY CAMP COAL CO. 

Appeal taken to Court of Gonunon Pleas of Allegheny County. 

Appeal dismissed. By the Court. 

BLOUSS T. DBLAWAEB, LACKAWANNA & WESTERN R. R. 00. 
Appeal taken to Court of Common Pleas of Lackananna County. 
Appeal dismissed. Newcomb, J. 

Appeal taken to Superior Court. 
Appeal BUstaiued — Board reversed. Keller, 1. 

CAESAEINO V. EOXER & HBRR. 

Appeal taken to Court of Common Pleas of Dauphin Connty. 

CATLIN V. WM. PRIGHETT & CO. 

Appeal taken to Court of Common Pleas of Washington County. 

Appeal dismissed. Irwin, J. 

Appeal taken to Supreme Court. 

Appeal dismissed. Simpson, 3. 

CHOVIC V. PITTSBURGH CRUCIBLE STEEL GO. 

Appeal taken to Court of Common Pleas of Beaver County. 

Appeal dismissed. By the Court. 

Appeal taken to Superior Court. 

Appeal dismiBsed. Porter, J, 

CLARK V. LEHIGH VALLEY COAL COMPANY. 

Appeal taken to Conrt of Common Pleas of Luzerne Count}'. 

Appeal dismissed. O'Bofle, J. 

Appeal taken to Supreme Court. 

Appeal sustained — Board reversed. IVloschztsker, J. 

DAINTY V. JONES & LAUGHLIN STEEL GO. 

Appeal taken to Court of Common Pleas of Allegheny Connty. 

Board reversed. Woason, J. 

Appeal taken to Supreme Conrt. 

Appeal sustained — Board affirmed. Moschzisker, J. 

*Thl* lilt axclDdta repotti ol cu«« doied In Tolninc 11 ot WoAm^'a CompeiuitlaB BDud d«- 
daloiii. 

(389) 
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DAVIS V. SMITH. 

Appeal taken to Court of Common Pleas of Annstrong County. 

Appeal diBmisscd. King, P. J. 

Appeal taken to Supreme Court. 

Appeal dismiased. By the Court. 

DIMPLE V. FROMM. 

Appeal taken to Court of Common Pleas ot Allegiien; Coanty. 

DUFFY V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court of Common Pleas No. 5 of Philadelphia County. 

PAKBTE V. LEHIGH & WILKES-BAHRE COAL CO. 

Appeal taken to Court of Common Pleas of Schuylkill County. 

Board reversed. Bechtel, J. 

Appeal taken to Superior Coart. 

Appeal sustained — Board affirmed. Orlady, P. J. 

MBS. CARRIE FISHER v. PHILADELPHIA & READING RAILWAY CO. 
Appeal taken to Court of Common Pleas No. 3, Philadelphia Connty. 

. FLUCKER V. CARNEGIE STEEL CO. 

Appeal taken to Court of Common Fleas of Allegheny County. 

Exceptions to order of Board sustained and order reversed. Carpenter, J. 

Appeal taken to Supreme Court 

Appeal dismissed — Board affirmed. Moschzisker, J. 

GALLAGHER v. DELAWARE, LACKAWANNA & WESTERN R. R. CO. 
Appeal taken to Court of Common Pleas of Lackawanna County. 
Appeal dismissed. By the Court. 

Appeal taken to Superior Court. 
Appeal dismissed. Orlady, P. J. 

GALLIC v. VERNER COAL & COKE CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

GORENCE V. F. A. MIZENEB COAL CO. 

Appeal taken to Court of Common Pleas ot Butler County. 

HEALY V. CENTRAL TRUST & SAVINGS CO. 

Appeal taken to the Court of Common Pleas No. 2, at Philadelphia County. 
Appeal dismissed. By the Court. 

KAUFFMAN v. STAB PRINTING CO. 

Appeal taken to Court of Common 'Pleas No. 2, of Philadelphia County. 

Appeal dismissed. 

Appeal taken to Superior Court. 

Appeal dismissed. Henderson,* J. 

KEYES V. NEW YORK, ONTARIO & WESTERN R. R. CO. 

Appeal taken to Court of Common Pleas of Lackawanna County. 

Appeal sustained — Board reversed. Newcomb, J. 

Appeal taken to Supreme Court. 

Appeal auataincd—Board affirmed. Waling, J. 

LAMPKOWSKI V. CARBON STEEL CO. 

Appeal taken to the Court of Common Heas of Alleghny County. 

Appeal dismissed. Camahan, J. 
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L4WT0N V. HAWS. 

Appeal takeu to the Court ot Common Pleas No. 1, o( Philadelphia County. 
Appeal withdrawn. ' 

MeCARL v. BOROUGH OP HOUSTON. 

Appeal taken to the Court of Common Pleas of Washington County. 

Appeal and exceptions dismissed. By the Court 

Appeal taken to Supreme Court. 

Appeal dismissed. Simpson, J. 

MoCONVILLE V. STATE WORKMEN'S INSURANCE FUND. 

Appeal taken to the Court of Common Pleas of Cambria County. 

MeGURRIN v. HUDSON COAL CO. 

Appeal taken to the Court of Common Fleas of Lackawanna County. 
Appeal dismissed, Edwards, P. J. 

Appeal taken to Supreme Court. 
Appeal dismissed. By the Court. 

MESSER V. MANUFACTURERS' LIGHT & HEAT CO. 

Appeal taken to Court of Common Pleas of Washington County. 

Board reversed, Icwin, J. 

Appeal taken to Supreme Court. 

Appeal sustained — Board affirmed. Foi, J. 

MORGAN V. PHILAbELPHIA AND READING COAL & IRON CO. 
Appeal taken to the Court of Common Pleas of Allegheny County. 
Appeal dismissed. Carpenter, J. 

MORRIS V. YOUGHIOGHENY COAL & SUPPLY CO. 

Appeal taken to the Court of Common Pleas of Allegheny County. 

Appeal dismissed. Haymaker, J. 

Appeal taken to Supreme Court. 

Appeal dismissed. Kephart, J. 



TATER V. SUPERIOR STEEL CO. 

Appeal taken to the Court of Common Pleas of Allegheny County. 

Appeal dismissed. Haymaker, J. 

Appeal taken to Supreme Court. 

Appeal dismissed. Brown, P. J. 

PPEFFER V. REPUBLIC IRON & STEEL CO. . 

Appeal taken to the Court of Common Pleas of Fayette County. 

Appeal dismissed. By the Court, 

POPOBIES V. CONSOLIDATED EXPAND METAL CO. 

Appeal taken to the Court of Common Pleas of Allegheny Connty. 

QUINLAN V. CRUCIBLE STEEL CO. 

Appeal taken to the Court of Common Fleas of Allegheny County. 

Appeal dismissed. Brown, J. 

RADLE V. SUSQUEHANNA COAL CO. 

Appeal taken to the Court of Common Fleas of Dauphin County. 

Record remanded to Board. Knnke), J. 
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BBIILT V. ERIE B. B. OO. 

Appeal taMn to the Ckiiirt of CoiDinoD Pleu of SiuqQehaiuia Gotmty. 
Appeal sustained — Board reversed. Smith, JT. 

Appeal taken to Sapteme Coart. 
Appeal sustained — Board affinaed. Hoschsiaker, J. 

BIFFIiB y. McCLINTIC-MABSBATX CO. 

Appeal to the Court of Common Pleas No. 3 of Philadelphia County. 

SALMON V. C. SCHMIDT & SONS BREWING CO. 

Appeal to the Court of Common Pleaa No. 1 of Philadelphia County. 

SHECKLEB v. PHILADELPHIA & READING EAILWAY CO. 

Appeal taken to the Court of Common Pleaa No. 3 of Philadelphia Connty. 

SHOWERS V. CAUBBIA STEEL CO. 

Appeal taken to Court of Common Pleas of Cambria County. 

Appeal dismissed. O'Comior, 3. 

SIGLIN V. ABMOUB & CO. 

Appeal taken to the Court of Common Pleas of Idudunvanna County. 
Appeal diamiased. NewAomb, J. 

Appeal taken to Supreme CourL 
Appeal dismiBsed. By the ConrL 

TIGUE V. FOETI FOET COAL CO. 

Appeal taken to the Court of Common Pleas of Lazerue County. 

Appeal sustained. Board reversed. O'Boyle, J. 

Appeal taken to Supreme Court. 

Appeal dismiased. By the Coart. 

TONY V. P. H. MURPHY CO. 

Appeal taken to the Court of Common Pleas of Westmoreland Coanty. 
Appeal dismissed. By the Coort. 

TOUHBT V. PUBLIC LEDGEB CO. 

Appeal taken to the Court of Common Pleaa No. 1 of Philadelphia County. 
Appeal dismissed. 

TURKOVIC V. PITTSBUBGH CBUCIBLE STEEL CO. 

Appeal taken to the Court of Common Pleaa of Beaver County. 

Appeal dismissed. By the Coart. 

Appeal taken to Superior Court. 

Appeal dismissed. Porter, J. 

VAN WERT V. AMERICAN HIGH EXPLOSIVES CO. 

Appeal taken to^e Court of Common Pleas of Lawrence County. 

Appeal dismissed. Emery, P. J. 

WEINBERG V. WANAMAKER. 

Appeal taken to Court of Common Pleas No. 2 of Philadelphia Connty. 

ZIMMERMAN v. SUSQUEHANNA COAL CO. 

Appeal taken to the Court of Common Pleas of Northumberland Coanty. 
Board reversed. . Camming*, P. JT. 

ZUKOS T. STINEMAN COAL MINING CO. 

Appeal taken to the Court of Common Pleas of Cambria Connty. 
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CASES OF YEAR 1918 APPEALED 

ADOMINAS V. EADB COAL CO. 

Appeal taken to Court of Cominon Pleas of Lazerne County. 

Appeal dismissed. B; the Citiirt. 

ALEXANDER y. W. J. BAINEY. 

Appeal taken to Conrt of Cominon Pleas of Payette County. 

Appeal dismissed. By the Gonrt. 

AMBROSE T. COXE BROS. & CO.. INC. 

Appeal taken to Court of Common Pleas of Schuylkill County. 

Appeal dismisaed. Bechtel, J. 

APPLETON V. LEHIGH VALLEY RAILROAD CO. 

Appeal taken to Court of Common Pleas of Northampton County. 

Appeal diamissed. McEeen, J. 

BAKER r. PENNSYLVANIA RAILROAD CO. 

Appeal to Court of Common Fleas No. S of Philadelphia County. 
Appeal dismissed. 

BABBEE V. R. H. BEAUMONT CO. 

Appeal taken to Court of Common Pleas No. S of Philadelphia County. 
Rocord remanded to Board. By the Court. 

BARRY V. PHILADELPHIA & READING COAL & IRON CO. 

Appeal taken to Court of Common Pleas of Scbnylkill County. 

Award by Board modified. Berger, J. 

BARTHOLOMEW v. LEHIGH VALLEY RAILROAD CO. 

Appeal taken to Court of Common Pleas of Carbon County. 

BORUCH V. DELAWARE, LACKAWANNA & WESTERN RAILROAD CO. 
Appeal taken to Court of Common Pleas of Lackawanna County. 
Appeal dismissel. Edwards, P. J. 

BOWERS V. PITTSBURGH CRUCIBLE STEEL CO. 

Appeal taken to Court of Common Pleas of Beaver County, 

Appeal dismissed. By the Court. 

BRADLEY v. RICH. HILL COAL CO. 

Appeal taken to Court of Common Pleas of Cambria County. 

BROWN et al. v. STATE WORKMEN'S INSURANCE FUND. 

Appeal taken to Court of Common Pleas of Huntingdon County. 

Appeal diamiBsed. ' Bailey, J*. J. 

CARTIN T. STANDARD STEEL PLATE CO. 

Appeal taken to Conrt of Common Pleas of Washington County. 
.Appeal dismissed. Mcllvaine, P. J. 

Appeal taken to Supreme Court, 
Appeal dismissed. By the Court. 

CfiCBRE et. al. v. PHILADELPHIA BOOTBLACK & SUPPLY CO. 

Appeal taken to Court of Common Pleas No. 2 of Philadelphia County. 
Appeal withdrawn. 

CLELAND V. GARRETT. 

Appeal taken to Conrt of Common Pleas of Lawrence County. 

Appeal dismissed. Bmeiy.J*^ jt . , 



CONWAY V. HUDSON COAL CO. 

Appeal taken to Court of Common Pleas of Luierae County. 

Appeal diBwiased. Woodward, J, 

CZBKAJ V, THOMPSON & ADAMS LEATHER CO. 

Appoal taken to Court of CommoD Pleas No. 1 of Philadelphia County. 
Appeal withdrawn. 

DALE V. BAUGH & SONS CO. 

Appeal taken to Court of Cnmmon Pleas Nn. 3 of Philadelphia County. 
Appeal withdraw II. 

BANNER V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court of Common Pleas of Dauphin County. 

DEL SIGNOEE RBPUBUC CHEMICAL CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 



DENNISON V. H. C. FRICK COKE CO. 

Appeal taken to Court of Common Pleas of Fayette County. 

DI DONATO V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court ot Common Pleas No. 1 of Philadelphia County. 
Appeal dismissed. . Slioemaker. J. 

Appeal taken to Supreme Court. 

DI PAZIO V. BBECHWOOD GARAGE, Ind. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. By tlie Court. 

DODDS V. TACONT LUMBER CO. 

Appeal taken to Court of Common Pleas No. 4 of Philadelphia County. 
Record remanded to Board. Andenried, P. J. 

DONLAVAGE v. LEHIGH VALLEY COAL CO. 

Appeal taken to Court of Common Picas of Luzerne County. 

Appeal dismissed. By the Court. 

DUBINICK V. SUSQUEHANNA COAL CO. 

Appeal taken to Court of Common Picas of Northumberland County. 
Appeal dismissed. CummiuEs, P. J. 

DUNMYRE V. HACKETT & LIBERTO. 

Appeal taken to Court of Common Pleas of Armstrong County. 

Appeal dismissed. . King, P, J, 

EAGLESON v. HARRY G. PRESTON CO. 

Appeal taken to Court of Common Pleas of Lawrence Connty. 

Board reversed. Emery, P. J. 

Appeal taken to Supreme Court. 

Appealed dismissed. Moschzisker, J. 

ECKERT V. PHILADELPHIA & READING RAILWAY CO. 
Appeal taken to Court of Common Ploas of Berks County. 

ECKERT V. SUPERIOR COKE CO. 

Appeal taken to Court of Common Pleas of Crawford County. 

ELLIS V. CITY OF NEW CASTLE. 

Appeal taken to Court of Common Pleaa of Lawrence CouDt;. , 
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ENGESSEE v. GERMEE STOVE CO. 

Appeal taken to Court of Common Pleas of Erie Couuty. 

Appeal diMniBsed, By the Court. 

FELTENBERGER v. UNION ICE CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. Evans, J. 

IfOBNATTI V. TOWeR HILL CONNELLSVILLE COKE CO. 

Appeal taken to Court of Common Pleas of Fayette County. 

FRANGIA V. JONES & LAUGHLIN STEEL CO. 

Appeal taken to Court of Common Pleas of Allegheny County- 
Appeal dismissed. Swearingen, J. 

PRYE V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court of Common Pleas of Dauphin County. 

GALLAGHER v. P. M, WALTON MANUFACTURING CO. 

Appeal taken to Court of Common Pleas No. 3 of Philadelphia County. 
Appeal dismissed. By the Court. 

Appeal taken to Supreme Court. 

Appeal dismissed. By the Court. 

GEORGE V. JOHN F. CASEY CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. By the Court. 

GRAHAM V. GBABAM. 

Appeal taken to Court of Common Pleas of Schuylkill County. 

Appeal dismissed. Koch, J. 

HADDOCK V. EDGEWATER STEEL CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. MacFarland, J. 

Appeal taken to Supreme Court. 

Appeal dismissed. Moschzisker, J. 

IIAIN et. al. v. READING PAPER MILLS. 

Appeal taken to Court of Common Pleas of Berks County. 

Appeal dismissed. By the Court. 

HAINES Y. AETNA EXPLOSIVES CO. 

Appeal taken to Court of Common Pleas of Blair County. 

Appeal dismissed. Balbridge, I*. J. 

HALKISH V. PITTSBURGH & BALTIMORE COAL CO. 

Appeal taben'to Court of Common Picas of Westmoreland County. 

Appeal dismissed. Snyder, J. 

HANCOCK V. PHILADELPHIA & BEADING RAILWAY CO. 

Appeal taken to Court of Common Pleas of Schuylkill County. 

Appeal dismissed, Beditel, P, J. 

Appeal taken to Supreme Court. 

Appeal dismissed. By the Court. 

HARDEN et al. v. PITTSBURGH STEEL FOUNDRY CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. Swearingen, J. 
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HAREIGAN v. EMERGENCY FLEEl' CORPORATION. 

Appeal taben to Conrt of Common Pleas No. 4 of Philadelphia County. 

HECKENDOBN v. PUNXSUTAWNBY PUBNITURB CO. 

Appeal taken to Coart of Common Pleas of JefFereou County. 

HODGKINS V. AETNA CHEMICAL CO. 

Appeal taken to Court ot Common Pleas of Allegheny County. 

Appeal dlsmisaed. 

Appeal taken to Supreme Court. SweaHngen, 

Appeal discontinaed. 

HOGAN V. UNITED FRUIT CO. 

Appeal taken to Court of Common Pleas No. 1 of Philadelphia County. 

Appeal dismlBsed. 

Appeal taken to Supreme Court. 

HUNTER V. UNIVERSAL SANITARY MANUFACTURING' CO. 
Appeal taken to Court of Common Pleas of Iiawtence County. 



JACKUBIC V. JONES & LAUGHLIN STEEL CO. 

Appeal taken to Court of Common PIcbb of Allegheny County. 

Record remanded to Board. Evans, J. 

JOHNSON V. DIAMOND COAL & COKB CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

JONES V. PENNSYLVANIA COAL CO. 

Appeal taken to Court oE Common Pleas of Fayette County. 

KANE V. ALLEGHENY RIVER MINING CO. 

Appeal taken to Court of Common Pleas of Jefferson County. 

Appeal dismissed. Corbet, P. J. 

KARSAVAGE v. PHILADBLPPHIA & READING COAL & IRON CO. 

Appeal taken to Court of Common Pleas of Northumberland County. 
Appeal dismissed. Cummings, P. J. 

KATCHIK V. OLIVER & SNYDER STEEL CO. 

Appeal taken to Court of Common Picas of Fayette County. 

KELLEY V. DELAWARE, LACKAWANNA & WESTERN R. R. CO. 
Appeal taken to Court o£ Common Pleas of Luzerne County- 
Board reyersed. By the Conrt. 

KELLEY V. WATSON COAL CO. 

Appeal taken to Court of Common Pleas of Indiana County. 

KESLER V. PUNXSUTAWNEY FAIR ASSOCIATION. 

Appeal taken to Court of Common Pleas oE Jefferson County. 

KOCH V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Conrt of Common Pleas of Berks County. 

Record remanded to Board. Wagner. J. 

KOPBRBNSKY v. LEHIGH COAL & NAVIGATION CO. 

Appeal taken to Court of Common Pleas of Schuylkill County. 
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LAIR V. UNITED NATURAL GAS CO. 

Appeal taken to Court of Common Pleas of Elk Count;. 
L4ZARIB V. DELAWARE, LACKAWANNA & WESTERN R. R. GO. 

Appeal taken to Court of Common Pleas of Lackawanna Coantf. 
LEARY V. J. GIBSON McILVAlN & CO. 

Appeal taken to Court of Common Pleas No. 4 of Pbiladelphia County. 

Appeal dismissed. 

Appeal taken to Supreme Gonrt 

Appeal dismissed. Frazer, J. 

LESLIE V. LEHIGH VALLEY R. R. 00. 

Appeal taken to Court of Common Pleas of Carbon County. 
LYDON V. DELAWARE, LACKAWANNA & WESTERN E. R, CO. 

Appeal taken to Court of Common Pleas of Lackawanna County. 

Appeal dismissed. O'Neill, J. 

MAIER V. PITTSBURGH BREWING CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. Camaban, J. 

MARTIN V. LEHIGH VALLEY COAL CO. 

Appeal taken to Court of Common Pleas of Luzerne County. 

Appeal dismissed. By the Court. 

MAZTO V. P. WALL MANUFACTURING & SUPPLY CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. Swearingen ft MacFarlane, JJ. 

MA LONE T. GREENFIELD TOWNSHIP. 

Appeal taken to Court of Common Pleas of Blair County. 

McDonald v. hanover township. 

Appeal taken to Court of Common Pleas of Luzerne County. 

McDonald v. wier, et. ai. 

Appeal taken to Court of Common Picas of Butler County. 

Mcelroy v. beitish munitions commission. 

Appeal taken to Court of Common Pleas of Allegheny County 

Appeal dismissed. By the Court. 

McGINNIS V. TEMPLE COAL CO. 

Appeal taken to Court of Common Pleas of Lackawanna County. 

McGUIRB V. HARLEIGH-BROOKWOOD COAL CO. 

Appeal taken to Court of Common Pleas of Schuylkill County. 

Appeal dismissed. . Koch, J. 

MILGLIORINO v. MESTA MACHINE CO. 

Appeal taken to Court of Common Pleas of Allegheny County. 

Appeal dismissed. By the Court. 

MINESTINI y. STEWART SILK MILL CO. 

Appeal taken to Court of Common Pleas of Northampton County. 

Discondttoed. 

MINSER V. COUNTY OF INDIANA. 

Appeal taken to Court of Common Pleas of Indiana County. 

Appeal dismissed. lAajduu^^. > 
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MURDOCH V. NEW TORK NEWS BUREAU. 

Appeal taken to Conrt of Common Pleas No. 1 of Philadelphia Cuunty. 

Appeal dismissed. 

Appeal takeo to Supreme Court. 

Appeal dismissed. Frazer, J. 

NELMS V. PHILADELPHIA &, READING R. B. CO. 

Appeal taken to Court of Common Pleas of Chester County. 

Appeal dismissed. Hause, J. 

NIMEROFSKT v. PITTSBURGH PLATE GLASS CO. 

Appeal taken to Conrt oE Common Pleas of Armstrong County. 
Discontinued. 

O BEIEN V. TUCH BT AIj. 

Appeal taken to Court of Common Pleas of Armstrong County. 

Board reversed. I^ingt P. J. 

Appeal taken to Supreme Conrt. 

Appeal sustained — Board affirmed. Simpson, J. 

OLDFIELD V. DELAWARE, LACKAWANNA & WfeSTERN R. R. CO. 
Appeal taken to Court of Common Pleas of Luzerne County. 
Appeal dismissed. Woodward, J. 

OLSCHON V. GARBER et al. 

Appeal taken to Court of Common Pleas of Westmoreland County. 

Appeal dismissed. By the Court. 

PAOLIS V. TOWER HILL CONNBLLSyiLLE COKE CO. 

Appeal taken to Court of Common Pleas of Fayette County. 

Appeal dismissed. 

Appeal taken to Supreme Court. 

Appeal dismissed. Simpson, J. 

I'EDRON V. COLONIAL COLLIERY CO. 

Appeal taken to Court of Common Pleas of Nortbumberland County. 
Appeal dismissed. Moser. J. 

POLING \. H. C. PRICK COKE CO. 

Appeal taken to Court of Common Pleas of Greene County. 

Appeal dismissed. Ray, J. 

POLK V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court of Common Pleas No. 5 of Philadelphia County. 

Appeal dismissed. 

Appeal taken to Supreme Court. 

PTLAT V. FORGED STEEL WHEEL CO. 

Appeal taken to Court of .Common Pleas of Butler County. 

QUAP V. JAMES STEWART & CO. 

AppesI taken to Court of Common Pleas No. 4 of Philadelpliia County. 
Appeal dismissed. Carr, J. 

QUAM V. MeCREATH BROS. 

Ap|)eal taken to Court of Commou Pleas of Danphin County. 

KADLE V. SUSQUEHANNA COAL CO. 

Appeal taken to Court of Common Pleas of Danphin County. 

Record remanded to Board. Kuukle, P. J. 
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RAEDER V. STEWART SILK MILLS CO. 

Appeal taken to Court of Common Pleas o( Nortliampton Connty. 

Board reversed. Stewart, J. 

REYNOLDS v. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court of Common Pleas No. 4 of Philadelphia County. 
Appeal sustained. Finletter, J. 

RIGBY V. ELLSWORTH COLLIERIES CO. 

Appeal taken to Court of Common Pleas of Washinston County. 

Appeal dismissed. Mcllvaiue, P. J. 

HOBB V. KADDISON. 

Appeal taken to Court of Common Pleas No. 5 of Philadelphia County. 

SAMIT V. IMBER BROTHERS. 

Appeal taken to Court ol Common Pleas of Berks County. 

Record remanded to Board. Wagner, J. 

SCHUEY V. BOROUGH OF KITTANNING. . 

Appeal taken to Court of Common Pleas of Armstrong County. 

Board reversed;— Judgment entered for claimant. King, J, 

Appeal taken to Superior Court. 

Common Pleas Court reversed — Board affirmed. Williams, J. 

scoorr v. mckebsport tin plate co. 

Appeal taken to Court of Common Pleas of Allegheny County. 

SEABERT ELIZ. v. STANDARD STEEL CAR CO. 

Appeal taken to Court of Common Pleas of Butter County. 

Appeal dismissed. ^ Reeber, P. J. 

SIMURDA V. DELAWARE, LACKAWANNA & WESTERN R. R. CO. 
Appeal taken to Court of Common Pleas of Lackawanna Connty. 

SIPB V. GARRETT. 

Appeal taken to Court of Common Pleas of Lawrence Connty. 

Appeal dismissed. Emery, P. J, 

SMITH V. PHILADELPHIA & READING COAL & IRON CO. 

Appeal taken to Court of Common Pleas of Schuylkill County. . 

Appeal dismissed. Koch, J. 

SMITH V. PHILADELPHIA & READING RAILWAY CO. 

Appeal taken to Court of Common Pleas of Schuylkill County. 

Board reversed. Betger, J. 

SOKOLOWSKI V. JONES & LAUGHLIN STEEL CO. 

Appeal taken to Court of Common Pleas ot Allegheny County. 

Appeal dismissed. Swearingen, J. 

STEFANICK v. LEHIGH COAL & NAVIGATION CO. 

Appeal taken to Court of Common Pleas of Carbon Connty. 
STRECH, J. B. V. HOFFER & GARMAN. 

Appeal taken to Court of Common Pleas of Dauphin County. 
TARE V. HECLA COAL & COKE CO. 

Appeal taken to Court of Common Pleas of Westmoreland County. 

Appeal dismissed. By the Court 

Appeal taken to Supreme Court. 
. Appeal dismissed. \;'i:- ,t-:\- 'W^i^tie}'^.\ C 



TUTSI V. REPUBLIC IRON ft STEEL CO. 

Appeal tabcD to Covrt of Common Pletia of Fayette County. 

Record remanded to Board. By the Court. 

UEWEILER V. PHILADELPHIA RAPID TRANSIT CO. 

Appeal taken to Court of Conuoon Pleas No. 3 of Philadelphia County. 
Appeal dismiBsed. 

UHY V. MASON & HANGER CO. 

Appeal taken to Court of Common Pleas of Cumberland County. 
Discontinued. 

VANGELISTA v. MBSTA MACHINE CO. 

Appeal taken to Court of Common Pleas of Allegheny Connty. • 

VASILOFF V. JOHN F. CASEY CO. 

Appeal taken to Court of Common Fleaa of Allegheny County. 

Appeal dismiseed. . Camshan, T. 

VBRCHUK y. BALDWIN LOCOMOTIVE WORKS. 

Appeal taken to Conrt of Common Pleas of Delaware Couuty. 

Appeal dismisaed. Broomall, J. 

WASHINGTON v. S. BACHARACH & CO. 

Appeal taken to Court of Common Pleas No. 1 of Philadelphia County. 
Appeal dismissed. Shoemaker, J. 

WATERS V. DAVID LUPTON'S SONS CO. 

Appeal taken to Courtof Common Pleas No. 1 of Philadelphia Couuty. 
Record remanded to Board. ' By the Court. 

WESS V. CARBON STEEL CO. 

Appeal taken to Court of Common Pleas of Allegheny Connty. 

Appeal diamlssed. Camahan, J. 

WHITTLE V. NATIONAL ANILINE & CHEMICAL CO. 

Appeal taken to Court of Common Pleas No. 2 of Philadelphia County. 

Appeal dismissed. 

Appeal taken to Supreme Court. 

WILSON V..H. 0. FBICK COKE CO. 

Appeal taken to Court of Common Pleaa of Fayette Connty. 

WOLFORD V. GEISEL MOVING & STORAGE CO. 

Appeal taken to Court of Common Pleas of Cambria County. 

Appeal dismissed. Stephens, P. 3. 

Appeal taken to Supreme Court 

Appeal diamiased. 

WOOD V. NATIONAL MILLING ft CHEMICAL CO. 

Appeal taken to Conrt of Common Plaes No. 1 of Philadelphia County. 
Appeal dismissed. 

ZELETZKAS v. LEHIGH ft WILKBS-BABRE COAL CO. 

Appeal taken to Conrt of Common Pleas of Luzerne Connty. 

Appeal diamiased. By the Court. 
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Caused by injury. eompeuBable, -. 79 

ACCIDENT— 

Asthma caused by inhalation of coal dust, not compensable 102 

Blow on abdomen, 218 

Death resulting from secondary infection, compensable 96 

DistinEDished from occupational disease, 60 

Dog bite in course of employment 343 

Expoanre to fames of T. N. T. 303 

Injury caused by a fall from epilepsy, compensable 75 

Injury sustained by a fall caused by an epileptic fit wbile in tbe course 

of employment is compensable, 77 

Must be established by satisfactory evidence, 60 

Rupture of blood vessel hemorrhage, 834 

Sunstroke in the course of employment, compensable 92 

Violence to tbe physical structure of the body causing abscess, com- 
pensable ^ 79 

Workman gassed in coarse of employment, suffers an accident, .... 352 

ACUTE NEPHRITIS— 

Aggravated by accident, compensable, '. 219 

AGGRAVATION— 

. Of pre-eiisting disease, ■ 176, 326 

ALIENS— 

Non-resident, amount of compensation payable to 42 

ALIEN ENEMY— 

Within our jurisdiction, entitled to compensation 84 

ALIEN WIDOWERS— 

Not entitled to compensation 210 

AMENDMENTS — 

Should be allowed unless they introduce a new course of action, . . 45 

The right of amendment to pleadings is discretionary with the Board, 44 

AMPUTATION OF FINGERS— 

When it amounts to loss of use of hand 360 

When it amounts to loss of use of hand, 204 

When loss of hand, 182 

ANEURISM— 

Aggravation of, in course of employment, compensable 212 

APOPLEXY— 

Burden of proof, - 247 

ASSAUUT— 

By a fellow employe, 128 

ASTHMA— 

Occupational disease, not compensable, 102 

(411) nr: ,-o:b,V^TOO*^IC 



BIGAMIST MAHRIAGE 1»*- 132 

BLOOD POISONING— 

Compensation for 145 

BOAHD— 

I>i>cs not liuvc power to divide aa anard of compensattoD to a widow 

in order to protect minor diildren, 138 

Withont power to allow an appeal nunc pro tunc SO 

BRI0HT8 DISEASE— 

Aggravated by injarj*, compensable, 3S& 

BROKEN BACK— 

Total and permanent disabilit; 379 

BURDEN OF PROOF 173 

In case ol depeudetjcj', 296 

Defendant asaumes tbe burden of proving interstate commerce when 

it is set up as a defense, 3S 

In death by dilation of the heart, S3 

In interstate commerce, 198, 187, 147 

Upon the claimant, 197 



CANCER— 

Aggravation of hy accident, com|)enaable 

CARCINOMA— 

When compensable 

CAR INSPECTOR— 

When engaged in interstate commerce 

CASUAL EMPLOYMENT- 

What ia, ^ 

CHILDREN— 

Award to, after three hundred (300) weeks, 

Entitled to compensation when husband and wife are living apart, 

COMMON LAW MARBIAOIiJ— 

Proof of, 

COMMUTATION— 

Cannot be made for indefinite disability, 

COMPENSATION— 

As to claims of non-resident aliens, 

Distinguished from wages, 

How to be awarded in certain cases 

When an employe sustains injury not amounting to loss of member, 

COMPUTATION OP WAGES— 

Concurrent < 



CONSTRUCTION WORK— 

Part of tbc regular business of employer, accident while eDgaged in 

same, compensable 3G3 

CONTRIBUTORy NEULIGENCB— 

Not a defunsc 72 

COURSE OF EMPLOYMENT— 

Accident, punctured intestine, 240 

Altercation between employes 66 

An employe sent ont of tlie city is still in the conrse of Ills employ- 
ment when returning tu biH own home inutcad oE Lis emi)loFcr'ti 

liIacG of biiHiuoHR 3^1 

Assault by a fellow employe, 128 

Cannot be shown by hcursaj' evidence 287 

Demonstrator in department store 1 236 

Employe on his way to employer's premises, ontside course of em- 
ployment 104 

Employe seeking shelter during storm still in the courae of employ- 
Employe on an automobile trip in the furtherance of employer's busi- 
ness 208 

Employe injured in attempt to warm hie feet while at work, in the 

course of employment 142 

Employe of the Departmnt of Education of the State is in the course 

of employment, while enroute to an educational meeting, 141 

Employe injured npon employer's premises, 308 

Furtherance of employer's business ar affairs, 268 

Inhalation of poisonous gas, 309 

Injury by air hose in the hands of fellow employe, 293 

Injury on way home from work, not compensable 2T1 

Personal quarrel, 317 

Presumption in favor of, 198 

Struck by lightning during, compensable, 78 

When an employe ia out of, 312 

When an employe is not in <!9 

When a pastor is entitled to eomiwnsation, 145 

CROUPOUS PNEUMONIA— 

Not the cause of death, disallowance 348 

D 
DEATH— 

Caused by secoudarj infection from primary infection, compensable, ■ ■ 96 

Effect of in respect to elaira for compensation, 64 

Of workman at the hands of a fellow employe, when compensable, .. . 6B 
Of claimant, an appeal will be dismissed where the claimant dies be- 
fore petition w as filed, 46 

DEPENDENCY— 

Common law wife 120 

Continuance f mamage relations 372 

In loco parentis 132 
Of parents 80 296, 244, 216 

Of panuta, a qnettloit of fact, 61 
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Of parents to be detenniiied as of the date of the injury that caused 

death, - 61 

When the Statute of Limitation lei's a claim for dependency, 48 

Of wife living apart froni her hnsbaud, 130, 134 

DEPENDENT PARENT— 

Ke-marriage of widow under compensation for death of son does not 
not cease upon her re-marrlage, 62 

disability- 
Loss of use of the hand, ■. . 73 

Partial, how awarded in case of loss of thumb, 76 

DILATION OF THE HEART- 

Not caused by unusual straiD in course of employment, not com- 
pensable, - 109 

DOG BITE— 

Accident, 343 



ELECTRIC SHOCK— 

Compensation for, 277 

Death caused by, compensable 191 

BMPLOTEB— 

Duty of, to furnish employment, 87 

EPILEPTIC FIT— 

An employe seized with while in the course of employment, and in- 
jured by striking his head and fracturing his skull, is under com- 
pensation 77 

EPILEPSY— 

Producing a fait, the result of which injury is an accident, 75 

KRROR— 

Mathematical error of calculation will be corrected upon petition to 
review, 46 

ERYSIPELAS— 

Developed from an accident, compensable 267 

EVIDENCE— 

Burden of proof, ■. 38 

Burden of proof to be met by claimant, 82 

Must be competent and satisfactory to establish an accident, 60 

EYE— 

Injury to, when not amounting to the loss of, 192 

Loss of, aggravated by latent disease 234 



FAILURE TO GIVE NOTICE— 

To employer, _. , . . 178 

unal receipt, its 

How trsated la eartalit «mn, ...._ 101 
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FINDING OF FACT— 

B7 the Referee, no diepodtioa on the part, of the Board to distarb, 

foot- 
Loss of, couBtmed 

FUNERAL EXPENSES— 

Medical and hospital eipensea not to be deducted from, , ,, 



GRATUITOUS CONTRIBUTIONS— 

To famil; by son does not establish dependency of parents, . 



HAND— 

Amputadon of fingers, 183 

Loss of use of, 360 

What constitutes loss of, 73 

HEARING DE NOVO— 

When granted 114,124,383 

HEARSAY EVIDENCE— 

Not Bufficient, 287 

Value of and how considered, 80 

HERNIA— 

Aggravated, compensable, _ 186 



HYPOSTATIC PNEUMONIA, , 



ILLEGITIMACT— 

Stepchildren, dependency of, 182 

INDEPENDENT CONTRACTOR^ 

Status of, 274 

INFANTILE PARALYSIS— 

Compensation disallowed 304 

INPECnoN— 

Not caused by accident, not compensable 180 

INHALATION OF GAS, 362 

INHALATION OF POISONOUS GAS— 

Compensable 309 

INJUET TO THE BACK— 

In the course of employment, compensable, 289 

INJUBT— 

When an employe sntFera an injury tiirongh hia contribntary negligence 
while in the conne of liia employment, is entitled to compenaatlon, 72 

IH LOGO PABBNTIB, - U:^ IM 
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INSANITY— 

Guardian of ineaDe dependeDt to receive compenaatioD GZ 

INTERSTATE COMMERCE— 

Burden of proof, 313, 187 

Car inspector, 297 

Conductor gliifting caboose attaclied to interstate train is in interstate 

Distioguiabed from iutra-state commerce, 53 

Employe repairing awitcli of an interstate railroad is engaged in in- 
terstate commerce, . .. ._ 108 

Employe injnred in round bouse, 184 

Eugineer prppariiig engine nben in interstate commerce 285 

How determined, 148 

Member of cren operating shifting engine on liis way to shift inter- 
state cars, is nut engaged in interstate commerce, until he actnally 

begins work, 214 

Must t)c proved by defendant, 198 

Track walker, status of,' 169 

What constitntes, 107, 111 

Watchman at crossing, 329 

Watchman at a public crossing, 339 

When an engineer is engaged in _ 193 

Work on derailed engine, 189 

INTRASTATE COMMERCE— 

What is _ 170 

When an employe is engaged in, 53 



JURISDICTION— 

Of Compensation Board, . 



LEAD POISONING— 

An occupational disease 60 

LEAGUE ISLAND— 

Not within the jurisdiction of the Board, 300 

LIGHTNING STROKE— 

Suffered in the course of employment, an accident, 78 

IXJSS OP BYE— 

Due to senile cataract, not compensable, ^97 

LOSS OP USE OF HAND, 204 

What amounts to, £38 

What constitutes 319, 182 

U 
MARITIME PURSUITS— 

Board without Jurisdiction 211 

MASTER AND SERVANT- 

Teinporarr master, acddent while in emplor o( ' ■ 368 
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MAJOR OPERATION— 

Employer liable for, 

MEDICAL ATTENTION— 

Failure to provide, 

MINOR INJURY— 

Practice in regard to, 

MISTAKE AS TO LEGAL RE8P0NSIB1LITY- 
Not sufficient to set acdde agreement, 

MYELITUS— 

Bardeu of proving 



NOMINAL LIABILITY— 

Declaration of 1 

NON-RESIDENT ALIEN ENEMIES, 155, 156, 167, 168, 1 



OCCUPATIONAL DISEASE— 
Not compensable, 

OEDEMA OF GLOTTIS— 

Not caiwed b; scddent, . . 

OPERATION- 

Of emploTW'* boaiiieM, ... 



FABENTS— 

Dependener o^ 216 

Most be dependent npon deceued aon at tlie tUne of death of son, to 

be under compensation 71 

When dependent, 244 

PARTIAL disability- 
How tlie same can be establisbed by empio jer, 87 

PASTOR- 

Of a diurch, when entitled to compensation 146 

PAYMENT OF HOSPITAL BILL— 

Not compensation 1S8 

PHYSICAL CONDITION— 

The Workmen's Compensation Act does not prescribe a standard of 
health of physical condition to which workmen of the Stata must 
conform to be qualified for compensation 77 

POLICE OFFICER— 

An employe, j MB, SB4 

POSTHUMUS^^OHILD— 

Entitled to compensation, M 

37 
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t'RACTICB AND PROCEDURE— 

Act of 5 1915 distinguiRhcd frum Acts of 1851 nad 55, 64 

Allowance of an Dpi>cal nunc pro tunc, 85 

Amended answer, 44 

Amended answer, dilntory motioDS, technicnlities 200 

Appeal nunc pro tunc, 86 

As to suspension of payments 99, 126 

Burden of proof, 38 

Contributary nfigligence, no defense T2 

Courts ahouW return doubtful awards to the Board for correction, 109 

Credibilit}' of witnesses, 372 

Dcatb of claimant 64 

Deatb of claimant before award 3^ 

Disapproval of final receipt 249 

Disapproval of final receipt, re-in statement of agreement, 292 

Error of calculation will be corrected under the petition to review, 46 

Granting of bearing de novo, 124 

Hearing de novo, when to be granted 383 

Mistake na to physical condition when final receipt ie signed 86 

Modification' or termination of agreements or owards, 80 

Modification or terminatiim of agreements or awards, 136 

Petition t 

Petition t 

Petition to terminate must be supported by competent evidence, .... 310 

Resumption of payments upon failure of employer to comply with 

order ._ 877 

Setting aside final receipt, 266 

Statute of Limitations 1S3 

Termination of agreement, 101, 173, 205, 246, 306, 370 

Termination of compensation, 36 

Under petition to review, 88 

When alien dependents remove from this country, 42 

When a final receipt is to be set aside, 106, 218 

When the Statute of Limitation bars claim for dependency 48 

When the wrong defendant bas been named 114 

Where there is no evidence to sustain an award 124 



As distinguished from proiwrty, 150 

Condition of, 128, 150 

Injury suffered outside etnployer's premises, not compensable, 104 

Injury upon 128 

PROPERTY— 

Distinguished from premises, 150 



RECEIPT— 

Final, bow to be construed, 8D 

REFUSAL— 

To accept medical treatment, 204 
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RE-MAEEIAGE— 

Of depcndeDt parent does not terminate compenaation, 62 

RESUMPTION OF INTERRUPTED TRIP— 

A part of interstate journey, Ill 

RUPTURE— 

Of artery, when in violence to the physipal structure of the body, . . 324 
Of a blood vessel, od accident 334 



SPECIAL DETECTIVE— 

Of a countj, an employe, 356 

STATUTE OF LIMITATIONS 194, 153 

When it runs ngaiiist n claim for dependency, 48 

SUB-CONTRACTOR— 

Injury to employe of, 131 



SUNSTROKE— 

Defined, 

Violence to the physical structure of the hody. 



T. N. T.— 

Eiposnre 803 

TERMINATION OP AGREEMENT 173 

TERMINATION OF COMPENSATION— 

When employer has the right to terminate, 36 

thumb- 
Loss of. How compensation is awarded for, 76 

TRACK WALKER— 
In interstate 



TRANSPORTATION OP EMPLOYE— 

When not a part of the contract of hiring, does not bring the e 
ploye in the course of hie employment 

TUBERCULOSIS— 

Compensation for 

When compensation is to he disallowed 

TYPHOID FEVER- 

Aggravated by sulphur fumes, compensable 



VIOLENCE TO THE PHYSICAL STRUCTURE OF THE BODY— 
What constitutes, 
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WAGES— 

Computation of, 264 

Compatatioii of, average weekly wage 387 

Method of computing, 144 

Whva not compensation, 118 

WATCHMAN AT CROSSING— 
When engaged In InteiBtate 
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